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PR 0 C EE DINGS 

JUDGE FULD: This is the sixth meeting of CONTUj and 
I welcome our fellow Commissioners and all those v/ho are here 
as visitors and participants. 

May I call on yoUj Mro Levinoj for opening remarks » 

MR. LEVIWE: Yes. Thanlc you. 

I would like to welcome everyone to the first meeting 
of CONTU in our own conference room. 

The CONTU offices for those of you vjho have not "been 
around are in the southwest corner of this floor. 

If any of you need to make phone calls back to your 
offices outside of the city^ you can use the fTS number and our 
secretaries will help you vrith that. 

\Te will have a brealc in the morning »s activities later, 
and everyone is invited to go aroimd to the offices for coffee. 

The agenda for this morning has been changed slightly 
The General Services Administration^ which had indi 
cated that it would be malcing a presentation, has not as yet 
foiTOUlated its position on computer software. It is in the 
process, I understand, of doing so. They will not be testlfyin^g 
this morning. They* were sched'oled to testify at 11 a. mo 
At that time if Ms. Ringer is available, she has 
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agreed to bring us up to date on the current status of the 
Revision Bill. And then at the end of that we vrt.ll have our 
luncheon, and continue in the afternoon at 1:30. 

On the question of the Library Photocopying Section 
108 -G- 2 J the staff has sent a letter to the identifiable 
interested parties requesting suggestions for guidelines from 
them to be submitted by May 10th. 

One of the major library associationsj and the autho^ 
a nd publishers have- indicated that they V7ould not be able to 
comply with our request by May 10th j and have asked for May. 
23d or 24th as tlie date for submitting their comments. 

If there are no objections j I would suggest that we 
indicate to them that that is fine, and we will send out a mail 
gram to the other persons .that we have sent letters indicat-' 
ing that their comments can be held \mtil that date as well,, 
JUDGE PULD: I think there is no objection to that 

procedure. 

MR. LACY: Mr. Chairman, I had some discussions v/ith 
some publishers at the Publishers Association meeting last 
week, and one of the reasons for their request for the delay 
\ras partly that they were having a convention last v/eek and 
did not have the time to devote to it, and partly, I thinJc, 
because they wore \inder the 5jnpresclon that the Commission 
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wanted q\iite specific guidelines and suggestions of hov; many 
copies of this or that would constitute a sufficient number anc 
so onj vjhich would take rather lengthy, discussions to arrive 
at. 

And also I thiiik there was some feeling on their pari 
that there might he premature fixed positions lighting on some 
of those areas. 

I have had the impression that vjhat v/e vjere request- 
ing them to do initially vjas primarily to indicate the objects 
to be serv^ed by guideline s^ V7hat >7e wanted to come out or what 
needed protection in the one case or assurances of access on 
the other with a great deal of flexibility left for discussion 
as to specific ways of achieving these goals. And I would 
think that it v;oiild maize it easier for both groups to come up 
with guidelines if this sort of generality were emphasized as 
to what we are after. And we are not asking either group to 
commit it self j or any group if there sore more than tvroj to com- 
mit itself firmly \i±th this or that specific hard number as 
the thing. I thinlc the early insistence on a firm commitment 
tends to polarize positions. 

JUDGE PUTJD: You think they should be more general 
in direction? 



8 



MR LACY: I think since you are coming back to them 

that 

anyway if we emphasize ^v/hat we reailly v;ant to knovr is what we 
vyant to achieve in these guidelines^ v/hat are the goals^ v/hat 
are we after/ I think it would be easier to come up with maybe 
more flexibility. 

JUDGE PULD: That sounds reasonable and sensible* 

Is there anyone else who — 

MR. LACfY: It is the sort of thing you could 
do maybe informally over the telephone. 

MR. HERSEY:. Well^ I agree^ Mr.Chairman^ V7ith that. 

I am also reminded that v/e have four months in which 
to. accomplish something very complicated^ and the further 
along V7e get into this first stage v;6uld simplify it. 

JUDGE FULD: TJiat reflects the thinking of all of u::. 

I imagine. 

You v;ill take care of that (addressing Mr. Levins) 

JUDGE FUID: Anything else? 

MR. LE^'-INE: Yes. . 
I v?as just told that Ms. Ringer v;ould not be able to 
make it this morning and, therefore, we will have after the 
break, the tape and slide presentation on the operation of the 
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British Library Lending Division v;hich was scheduled for' the • 
end of the day^ we v/ill shift then to the last item on the 
agenda this morning, 

JUDGE PULD: The last? 

MR. LEVTNE: It is dust a tape and slide that we 
havel . . 

MR. MILLER; Will Barbara be able to visit vd.th us' 

later? 

MR. LEVINE: She will not be here today. . I know 
t omorrov; morning the House Subcomittee is marking up Section 
111 on CATV. She^flUin on that. She had hoped to be here 
for all the Commission discussions, and I think she will be 
able to make it maybe tomorrow afternoon. 

I appreciate the effort that those who have come to 
testify on rather short notice 'for preparing positions and 
testimony* 

We have gotten indications that there are others v7ho 

be 

v/ish to^heard and/or submit witten presentations on the com- 
puter softivare issue. 

To that end I wuld suggest* to the Commission that 
the record be held open at least until July 31st for written 
presentations on computer softvjare. 
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We are hoping that if there is -interest we vjill 

have an additional tv7o days' of testimony in June on 'computer 
■ software o 

.JUDGE FULD: No objection. 

MR. LEVIIJE: Without objection we will proceed. 
JUDGE MJLD: We will proceed. 

MR. lEVHIE: In that connection I have left with you 
a schedule for June^ and if you coiad fill that out for me 
before the end of today I would appreciate it so we can 
schedule^ reschedule perhaps, for June." 

MR. NI1#IER: Do you know whether the missing Commis- 
sioners are going to be here? 

MR. LEVTNE: Mr. Sarbin, I don't believe, vriLll be 
here. Mr. Wedgevrorth v/ill not be here. Mr, Perle I had 
expected o Ms. Karpatkin I had expected. And I don't know v/ho 
else isn't here. Bill Dix, as far as I understood^ was to havi 
been here. 

JUDGE FULD: Does that complete your discussion? 
MR. HERSEY: May we assiMe that the June meeting 
will be in Washington? 

m, LEVINE: Yes. That is the assumption at this 
point o It is urgent that we make the arrangements as soon as 
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possible because WasMngton is becoming a' city that is very '. 
difficult to make hotel reservations in. . . 

JUDGE PULD: You mentioned the desirability of, get- 
ling different dates in June. ' 

MR. LEVim: Well^. v/e. are scheduled presently for 
June 3d and 4th. I think that we will not be meeting in July 
or August j therefore, if we can reschedule the Jure meeting for" 
later in the month it would both give us 

JUDGE FULD: Me ;d.ll take that up later? 

MR. LEVIKE: Yes, 
• MR. l-ULLER: We have in the past discussed the possi- 
bility of a ¥est Coast meeting. I raise this simply because . froii 
June l8th or so on I happen to be on the IJest Coast, and could 
not attend on the East Coast but I could attend on the V7est 
Coast. 

I'IR. LEVIlffi: Pine. 

JUD^E FULD: Do you suggest that vie meet on the 
West Coast? We will Discuss that later. 

We have representatives here from the Computer and 
Business Equipment Manufactiirers Association who are go:ijig to 
address us. 

Are you Mr. McCloskcy? 
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MR. McCLOSKEy: Yes. 

JUDGE FOLD: Mr, McCloskey is the President of CBEMA,! 
We welcome you and thank you for your attendanceo' * ; 
MR. McCLOSKEy : Thajik you, 

I am Peter P, McCloskey, Prissident of the Computer' 
and Business Equipment Manufacturers Associatiorio With me today 

■ is Oliver R, Smoot .,, who is the Vice President of CBEMA and - 
Staff Director of our Proprietary Rights Committee, First, 
I vd.ll describe our Association to you in general teims, and 
then I will address the questions that you specifically posed 

t o us , . • 

CBEIvIA is a trade asociation. It was founded in ISlC 
. as the Office Equipment Manufacturers Institute o Since that 
time the Association has evolved over the past 6o years to 
represent the changing needs of our members • Currently v;e have 
42 members. Last year the combined revenues of our member 
conipanies rose to 32,7 billion dollars. The companies range 
in size from major manufacturers of .computer systems and office 
products to companies just entering these markets* As our 
name indicates^ all CBEMA members "manufacture" computer or 
business equipment products, \Jh±le this term is quite broad^ 
it has not been interpreted to include cojitpanies who are 
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exclusively in the software business. We do have a requiianenl 
that they be manufacturers of hardware. 

Members typically provide complete offerings of 
programs to conipliment their hardware offerings such as 
systems control prograjns; programming language compilers ^ .. 
utility programs ^'such as sortsj application programs of 
general use (for exajuple^ payroll)- and applications programs fo* 
Inventoi-y control and the like; and applications programs of 
special use which are the resxilt of a special development 
contract perhaps between the user and the supplier. In- some 
cases selection of program products is^'a major user. In othei;- 
the user may not be expected to alter the programs provided, 
but insteadj use the system as programmed or as preprogrammed o 
In any case^ the programs provided represent a significant 
investment by the manufacturer. 

CBEMA members use varied techniques to market their 
programs. These range from providing programs as a "bundled" 
part of the computer system to the individual leases with 

licenses. An increasingly large number of our members 
are using copyright protection for their softv.'are products 
consequent to the release of Circular 6l. 

Iwill turn now to the nine questions you addressed tc 
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US, I Relieve the most efficient approach V7ill be to address 

* 

them in the order presented except that I have combined my com - 
ments on Questions 6 and 9. However^ you v/ill have noted that 
we included in our v;ritten comments our comprehensive position 
on the Copyright Revision Bills themselves. I note in particu - 
lar that v;e propose inclusion of copyright treatment for data 
bases consistent with that for computer programs. 

We believe computer programs are currently co^ight- 
able and that they will be properly copyrightable under the. 
terftisof Senate 22 and House Resolution 2223. Not only that^ 
CBEI4A believes computer .programs should be expXic'itly declared 
copyrightable. Copyright is particularly apropos as a protec- 
tion mechanism for coiirputer programs because programming in- 
volves the writing of an author and because the primary exposu ' 
for .the proprietor is the ease of copying by others. Unlike mo 
other objects of property which involve some investment to 
"reverse engineer" and to manufacture^ programs are readily 
duplicable with, essentially no effort or investment o Without 
legal protection^ such as copyright^ the proprietor of a pro- 
gram is literally, at the mercy of anyone V7lth an office copier 
or a machine- readable media duplicator such as a computer. 

Whether J or to v/hat extent^ computer programs are 



15 



patentable is presently imc3ear. In U-io instances, the Benson 
and Tabbot and Johnston cases, CBEMA has encouraged a defini- 
tive judicial- decision on this point.. We. have been disappointed 
but, even if computer programs were patentable, patents would 
not be an effective mode of protection for the majority of 
computer programs. Like most products, few programs appear to 
meet the tests of novelty and \mobviousness required by the 
patent laws , The great majority that do not meet these tests 
still involve substantial investment and creativity in the 
program development, and therefore they must be protected . 
against misappropriation, and vre thinlc copyright is the right 
V7ay. 

MR. NBUffiR: Mr. Chaiman, is :l; appropriate to ask ■ 
questions during the presentation? 

JUDGE FULD: I think it might. If you don't mind, 
^£R. McCLOSEKY: I have no objection, 

MR. NIM"IER: May I inquire along the follovring lines . 
on copyright? I don't profess to be at all an expert in the 
area of programs, butltry to understand what essentially 
a computer program is, and then to translate it into a 
completely non-computer context. 

Suppose the following: suppose I were to cay to 
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someone, "Look^ I think it vzould be a good idea to -write a 
book^ a *l^o»s Wio.of the Outstanding Lawyers in the Country! 

"So I vxant you to make an evalixation of who are the 
100 top lav^yers in the country^ and give me a biography of 
each of them," • ' ' * . 

If that is all I say^ I think it is pretty clear thai ; 
it is an idea^ and I cannot claim a copyright on that idea, * 
Anyone else v;ho has that idea can likewise do a Who's \lho of thi'^ 
100 top lai^ers in their opinion • 

Once vje have the final book^ though^ the 100 top 
laiivyeiij, that book as a compilation is protectable^ but the ides, 
of selecting the 100 top lavjyers is not protectable. 

And suppose I say further^ "I don't ivant you Just to 
use your opinion as to who. the 100 top la^^ers are, I want 
you to go into the court records and find which lav;yers have 
the highest batting average in terms of winning cases ^ and 
pick out in that way the 100 top lav/yers," 

And I might even go further and say^ "Make a distinc- 
tion betv;een those v/ho win cases with defendants v/ho have never 
been convicted before^ and those v;ho win cases with defendants 
who have a prior record^ and give ten points higher to those 
lav.yers who v/in^ notwithstanding they represent defendants 
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who have been convicted in the past Some kind of f ormiila that 
I am suggesting to him. 

"Do that. Follow these instructions and v/rite such- a 

book." 

'rToiHd you say that if I make that kind of lastead 
of just sayingj "Use your own judgmsntj" I give him some guide- 
lines as to how to decide who the top lawyers are along the 
lines I suggested^ should that be copyrightable? 

MR. McCLOSKEY": Not Just your basic outline of hov: 
to proceedj but once the programmer or systems sjialyst takes 
those instructions — , ' . ■ 

MR. NIMJ-IER: I vrant to take it out of programming. 
Let's pretend the computer has never been invented. 
I ^i. just giving specific instructions on how to pick the top 
lawyers, and I have worked out a formula j but you don't use a 
computer. You have to go and search the court records and 
actually figure it out based upon my formula. Should that be 
protectable? 

MR. McCLOSKEY: The idea or the writing down of those 
in&tructions? 

MR. NIl-IMER: Well, I write dovn the instructions. 
I. say, "Look, go to the court records, find out who 



has won what cases^ figure out the average^ take the highest ^ 
give ten points extra depending upon the past record of the 
defendants" 

These are my instructions. Is that protectable? 
Should it be? Not is it^ but should It be? 

MR. McCLOSKEY: I don't think the idea should be. * 
I would suppose that it may depend on .the extent and detail of 
the questions in their written form^ whether the questions 
themselves miglit be copyrightable • 

I^IR. NII4I4ER: You mean it may be that I could stop 
someone from reproducing my words as such — 

m,. McCLOSKEY: Rights 

Iffi, NIM14EK: — but should I be able to stop someone 
from looking at my words and actually going to the court record 
and doing v/hat I told my man to do? 

MR. McCLOSICEY: I don't believe soo 

J4R. NIMI'IER: All right. Then it may T^ell be my lack 
of understanding of computers^ but'hov? is it different if 
instead of giving those instructions to a human beings I give 
those instructions to the machine? Is it different or not? 

MR. McCLOSKEY: No. Before you can give- them to 
the machine J someone has to write them down. At some point it 
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does become a written record. 

MR. NIMI-IER: Wellj but I have written it down myself j 
not in technical language j but I have written it down^ and we 
have agreed that that should not prohibit anyone from doing 
what I told my man to do with my written instructions. 

MR. McCLOSKEY: NOj but we. said that he can't take 
what you have done and sell that to someone else^ your written 
instructions. 

MR. NIMtyDER: The actual v;riting per se^ but suppose 
somebody sees my instructions and puts it in his own words"?- 

MR. McCLOSKEY: You have no problem with that. 

The analogy is closer to taking your instructions 
and then someone else selling those instructions to someone 
elsej because that is all. the computer program is^ils instruc- 
tions to the computerj and hov; it is physically vrritten 
downj that- is what we are trying to protect. 

MR. KIMS'IER: I don't want to prolong thiSj but if 
someone is taking the same . steps that I have enumerated j but 
not ray language — 

MR. McCLOSKEY: ¥e are not protecting the algorithm 
We are not protecting the approach. We are protecting the 
specific implementation. 
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MR. NIMMER: Thank you. 

MR IJTVIKE: Let me follow just briefly on that.- 

Can the same steps be taken using different computer 
language? In other wordSj can you track my computer program ' 
and use your ovm comtp'uter language in such a. way using the 
same analogy of the same language? . 

MR. McCLOSKEY: . I think if there v/ere a mere substi- 
tution of my code words v;ith different code words tha,t that 
would Just be a pul3"'^erfugefor copying the coiiTputer.proo^rdm. . 

You would have none of your o\Mn expression involved c 
You v;oua.d not have created the format. You would not have . 
created the approach. You would Just have substituted differe^. 
words for the same meaning. 

MR. 14ILLER: Then how is the second-comer to the • 
program^ that is the series of rules by which the machine will 
achieve ajfi objective^, to achieve the same objective once he or 
she has seen the first program which you wanted copyrighted? 

MR, McCLOSKEY: ¥ellj it is similar to, if you have 
an author who had written a book^ you . couldn't Just change 
the names of all the characters in the book, and state that 
he had done — 

Jvffl, MILLER: If I want to v?rite a second story about 
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star-crossed lovers ^ having read R0i4E0 AWD JULIET^ the English 
language is rich enough for me to do that in a multitude of 
formsj thousands^ and perhaps millions as Leonard Bernstein haj; 
demonstrated o But if I want to have a machine handle payrolls 
or control Inventory^- isn«t it true that the linguistics of . 
instructing a conrputer to achieve that result are much more - 
constricted^ and mathematically there are Just fevier niombers 
of v/ays to articulate those instructions to that machine? 

MR. McCLOSKEY: They are fevrer^but they are plenti- 
fulo . ' . 

In other v/ords^ vihlle It is not as unlimited as your^ 
fertile imagination may let run^ you do have to finally come 
up with the same end result in specific areas* You have to 
get the right pay^ and the right v/itliholding taxes. You have 
many v;ays to arrive at doing that^ and what we are concerned 
about is — 

MR.. MILLER: By "many^ " do you mean thousands? 
MR. McCLOSICEY: Sure. Yci can t.ake certain steps 
ahead of others. You can do them later. You can^dependlng — 
MR. MILLER: Depending — 

MR. McCLOSKEY: You can use the computer to add in 
different vjays to subtract^ almost^ you know;^ just virtually 



limitless in terms of the peiTnutations that you could use, 
MR. MILLER: That is what J. am having difficulty 

seeingo 

Mio McCLOSKEY: Tie major development in a computer 
program involves the writing of the program and then the de- 
bugging of it to get all the errors out of the programj to make 
it vrork xinder all possible circvjnstances , So that imder every 
case the computer id.ll be able to handle the problemo And it 
is that correcting it for all errors j .allowing for all cases^ 
where the major investment is made^ and once that is made if 
someone is able to profit from that experience specif ically^ 
just by strictly copying or changing the cast of charac- 
ters but not the exact steps that it went through^ then you 
would have someone profiting from someone else's work product. 

14R. MILLER: Well, surely the copyright regime is 
not designed as a policy statement that everyone in society 
must reinvent the wheel. Certainly a certain degree of the 
first developer's work goes into the public domain and becomes 
available to the second developer. 

Now trying to figure out how to space the programs 
so that rational courts or rational legislatures can decide 
that the second program does not infringe on the first program 
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is a significant problem^ because if v;e require too much re- 
modiilation by the seconds-corner^ vre are producing economic waste 
and vye are producing a situation in which you are inviting 
litigation^ and in v/hich the first-comer has a certain value 
to the copyright. 

The closest case I can think of I am sure Mel 
may or may not agree with me a case involving these gas 
station games or these^ you knovz^ Social Security nu^nber games 
in which the first-comer to the game v/rites a set of rules for 
playing^ and then the second-comer to the game writes another 
set of rules which have a striking similarity to the first set 
of rules • 

The court in that case heldj'!Cliere are just so many 
vjays you can write rules jPor this particular simple game^ and 
if we avrard a 'copyright * to the first-comer to the game then^ 
in effect^ we are monopolizing the game^ not the expression 
of the rules for the game." 

And I think that is what Mel is worried about ^ and 
that is v/hat I am worried about in terms of recognizing a 
copyrighting program that goes beyond dubbing or copying • 
And that is v;here we need help — that is where I need help. 

MR. McCLOSKEY: Woll^ I think that it V70uld be obviou 
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to one who is trained in the programming -languages and arts^- 
vho looked at a program that had a sufficient number of steps 
in the program to make a determination that someone has actu- 
ally transliterated the program rather than just used the same 
idea and came to the same result • 

I don't think that vzould be as practical a problem 
for adjudication as you may imagine* Programs have a vast 
number of steps and there are many^ many ways that you can go 
from here to there, still incorporating almost all of the 
significant ideas, and we are not trying to protect the idea* 
We are only trying to protect the expression, the particular 
expression in that program. And that expression had great 
investment in terns of making it work effectively with the 
computer, and that is v/here the investment gbeso 

The typical business applications that go on a 
computer have been done by man manually for years, so really 
all you are doing when you put it on a coirrputer^ you are not 
coming vp with a new idea, but you are coming up with a partd-cu 
lar expression. You put out a ma^ox investment in assuring 
that it works successfully, and there shoxold be some premium 
attached to that. It should not be available to anybody to 
copy on a ready-made basis, and I th:lnk there are v/ays where 
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you can assure that that can be prevented under the Copyright 
Lav^ without putting unreasonable burdens on juries or judges* 

MR. NIMMER: If I may pick it up for a moment. 

One of the concerns I certainly do share v/ith 
Professor Miller is this question^ ."Are there only a limited 
number of t-yays of^teigning it or is there only one way?" 

Assuming not^ assximing that there are a niuuber of ^ 
v/aysj stilly Mr. McCloskey^ as I follox'? what y^ou are saying^ 
you are saying that you are equating the matter of expression 
VTith the order of the steps^ because you said a few times you 
could do it in a different order^ if I understand what you are 
saying. 

But that query vjhether that is or should be protect- 
able^ that is back to my example^ if I say tomyman^ "First 
go to the courthouse. Then go to the recording room vrhere 
they have all the cases listed. Then look at Line 32 of a 
given form which -vdLll show v/ho won* Then mark an X in Column A 
if the person v,w ; mark an X in Column B if he lost." 

I trace these various steps in reaching the evalua- 
tion of the 100 top lavjyers. 

Somebody else can certainly say what I have said in 
difi ent words^ but the order of the stcpS;, "First go to the 
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courthouse. Then go to the courthouse record room," et cetera 

are you saying that that order of those steps quite apart froiji 

the language I use^, the order of the steps should be protect- • 

able J and that somebody else V7puld have to suggest a different 

order in order to avoid infringement? 

MR. KcCLOSKEY: No. I am saying that really the 

order of the steps is Just one- indication whether or not some- 
he. 

one has used yours in toto or whether ^^has ab in^tia 

done it on his own. 

MR. NIMMER: Wellj I am assuifiing now there is a copyii 
of my steps. Different language completely. Instead of going 
to the courthouse, it says, "Go to" the place where trials arc 
held." The language is totally different, but the steps are i 

the same. • , • 

MR. McCLOSICEY: Well, let me put it a different way 

then . 

If we had a thousand programmers tha,t were program- 
ming a typical application, and that application was sufficier:- 
].y long so t}iat there v.-ere more than ten steps in the program 
It was, let's say, a 10,000 instn.iction program. None of then 
would be the same. There vrauld be different approaches as to 
how to do it. 
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MR. NIMI-IER: That may well te, but suppose they take 
my order. Clearly there is copying j no question about it. The 
question is, sho\ild 1 be able to protect the steps that I 
suggested in evaluating who are the top lai'/yers? 

I am not suggesting the ansvrer, • maybe I should be 
able to protect that, but is that essentially what you are say - 
ing, that the steps involved are protected? 

14R, McCLOSKEY: I think the distinction betv/een your 
instructions to somebody else and what somebody else did with 
those instructions, if somebody 'were to say, "I would like to 
take your instructions and sell them to someone else," All 
right? 

"Sell your instructions." You have v;ritten them 
dovni, and he says, "Tliat is not a bad way. I! am going to take 
that," You could have copyrighted those instructions. Now 
if somebody takes those instructions and does something, and 
he documents exactly vjhat he did, his work product should be 
copyrightable . 

im, NIMl'IER: But the first one looks at my 
instructions and puts it completely in his cm vjords, but 
he keeps the same essential steps, apart from v/hether he 
could copyright it, it is an infringement of my copyright. 
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MR. McCLOSKEY: You say all the essential elements 
are there • No^ that is not what we are referring to^ not 
generally speakings 

y[R. NIM-IER: It is just the manner of expressing — r 
IIR. McCLOSKEY: Manner of expression* Manner of 
expression. 

MR. .APPLEB/iJ3I5J. .Mr. McCloskey^ would you be more com- 
fortable vrLth an analogy of direction being given to a pianist 
who performed a piece for a player-piano roll^ something that 
is programmed^ and drives an instrum.ent and comes out with an 
end product^ and somebody else giving similar directions to 
another person to produce a player-piano roll to produce an 
end product that in effect is a different creation. 

I'fould this be a more comfortable analogy for you to 

work with? 

MR. McCLOSKEY: Well^ I see the difference^ I think 
both end products should be protected. I don^t see that one 
is the same as the other. Hov/ever^ if he listened to the 
other and the melody came out exactly the so^me^ then I v;ould 
say we have some problems. 

. ^ JUDGE FULD: I think we have exhausted the subject. 
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MR. McCLOSKEY: And then ^continuing) we do feel that 
we need copyright protection for' substantial investments made 
in computer programs, particularly because misappropriation of 
a program is much easier than a physical product, and since it 
may be accomplished by copying. Therefore, we urge that con- 
sideration be given to the enhancement of copyright protection 
of programs irrespective of whether programs are to be pro- 
tected by patents. 

Our position is that computer softv/are should 
be treated as much like analogous, copyrighted works as possibl 
Thus, we recommend that the length of time for copyright proteitit 
should be the usual tjune provided by the Copyright. Law or the 
law to be enacted. There is no need to set a different time 
period; it would needlessly make things more complex. The mori 
successful programs may be used for many years. Addition of 
further fiinctions and/or adaptation to new computers and/or 
operating systems further insures the usefulness of proven pro^rajii 
Tri.ll continue over the years. If future experience proves thi 
expectation incorrect, the law can be amended in the light of 
experience under the lav;. 

One of the current objects of copyright similar to 
computer programs is, as was suggested, musical and also dramatic 
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works because both are "performed." Thns, we urge that copy- 
right protection of computer software shoTiJd not be limited to 
the right to make and vend copies of the program. .Effective, 
utilization of programs in commerce requires that proprietors 
be free to treat theii- programs like other objects of property 
id.thout resorting to special protection techniques such as 
trade secrets^ restrictive contracts^ et cetera. Those foms 
of marketing such as sale of copies should be available without 
risk of loss. A single program copy, once sold^ can pass 
through many hands^, and some means must be provided for pre- 
venting it from being effectively copied by each holder througl 
being input into his computer vrhere an executable copy would | 
continue to reside after the original program copy is passed 
on. 

■JUDGE FULD: How would that be enforced.? 

MR. McCLOSKEY: Wellj \ie want to give him the right ^ 
to use that program in the computer ^ sJid when it is in the 
computer memory that is a permissible use, but we don't want 
it — 

JUI>CtE FULD: How would it 'be supervised if it is 
violated in this context? 

MR. McCLOSICBY: Vlell, what we are trying to do is 
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to prevent the passing on of the actual computer| the media 
that it was sold in^a computer program. So that once somebody 
had it he couad put it in his computer and say^ "This piece-;, 
this tape was contained in the coinputer program, and that is 
how I bought it J I can give^^^to someone elseo" 

So it vrauld only go with the one who purchased it,' 
not if it was passed on. 

MR. MILLER: You mean if I buy a program I cannot 
lend it to someone? 

MR. McCLOSKEY: Normally to use, to reproduce, to 
what, to read, yes. 

MR. MILLER: To use in my friend's computer. 

MR, SMOOT: You said you bought a computer program? 

MR. MILLER: I bought a program, arid I want to lend 
it to my friend who happens to have a coinpatible machine o 
McCLOSKEY: Woiad you continue to use it? 

MR. MILLER: T«nien he returns it to me. 

You are vrorried about liiy rimning a tape and giving 
him a tape of my program? 

^^R. McCLOSICEY: Eight. But the difficulty is that 
normally when you sell a computer program to someone, he has 
to liavc 021 archival copy of it or soraothing. if he keeps a 
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copy and then passes that on^ and the one you lend It to lends 
it to someone else — . : • • 

MR. MILLER: I iinderstand that. 

But suppose I buy a program and I lend it physically 
for use in my friend's computer? 

Iffi. McCLOSICEY: I think that probably vjould have to 

* * * . * > 

be cover3d by the contract of sale^ what rights you would have 
to pass.' it on and- still be able to use it yourself o . . 

MR, MILLER; But you are not asking copyright pro- 
tection? 

MR. McCLOSKEY: The individual^ one copyrighted 
prograjiij what we are asking for is the integrity of that^ 
there* not be copies made from that except to the authorized 
user J because you have to jnake a copy of it because v;e consider 
it a copy •* vrhen it is residing in the core memory of the 
computer. 

MR. MILLER: I am' asking you again^ if I buy a pro- 
gram and lend It to a friend to use in his or her computer^ 
you are not saying that there should be an Infringement v/hen 
the second^ the lendee^ the borrower^, my friend uses it in his 
or her computer? 

MR, McCLOSKEY: No^ not necessarilyp I think it is 
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the kind of thing you would protect by contract. But if you 
buy and have the right to do that, there is no problem. 

MR. MILLER: \Jovld you be offended by a provision 
in the statute that says you could not protect against that by 
contract? If i buy a book — 

MR. KcCLOSKEY: Yes,^ I certainly would. 
MR. MILLER:- If I buy a book, I can lend it to a 
friend, and he or she can read it "and pass it on' to a third 
friend. VJhy' shduldn • t the original purchaser of that prograan 
have the same right vd-th" -regard ' to tha,t program? 

MR. LACY: Do I understand the distinction, that if 
you are a school and buy a copy of an educational film and with 
the purchase of that copy require, either explicitly or by 
understanding, a license to perform the film by exhibiting it 
to people in the classroom, you are perfectly at liberty to lencl 
it to your friend who is the superintendent of another school, ' 
and a friend who owns a TV station, but you are not authorized 
to authorize that friend to perfoi-m the work? is that the 
disctinction v/hich you are aiming at? 

. r.m. McCLOSICEY: He can read it. You can give it to 
your friend to read,but not to perform it. 

MR. MILLER: In other words, you would like an analogy 
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to the motion picture film — 

MIL McCLOSKEY: . In that instance, yes.* 

MR* MILLER: -.- rather than to the book? 

MR, lACY: Or to the play? • 

MR. McCLOSKEY: ' Or to the playo ■ ' 

MR, LACY: A copy of a play ."by Samuel French and pay 

$25 for the right of performing it in the school, you could 

lend the script, and. anybody could read it who v;ants. 

MR. MILLER: Is there any inherent reason vihy \ie 

should analogize it to the motion picture film rather than to 

the book? 

MR. McCLOSICEY: I would think so because the value 
of the program is in performance. 

im. lyllLIER: The value of the book is in the reading, 

MR. McCLOSICEY: But the reading is not the same as 
the performajtice of the play. 

Ml, MILLER: Well, that is almost autological. I will 
accept it, but what does it say? I mean if I buy a copy of a 
book, and I spend the rest of ray life lending it to every per- 
son I can find, I can destroy, a significant portion of the 
readership of that book, yet society tolerates that. Indeed, 
that is v/liy v;e have libraries o. 
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m, McCLOSW: Well, vre have no objection to your 
letting aiiybody read it, but to perform it, yes. ' 

MR.CAKY: The question is, though, can a person read |. 
a program? • • 

MR; McCLOSIOLY; There are many -programs. You can 
read it, but it depends on the media that it is in. 

There is machine readable and human readable. 

MK. CARY: Well, I suppose you could read it from a" 
deck of cards, for example, but in reading it off a tape you 
v/ould have to have — • 

m. McCWSKEy.. Co^uter listing. You w,uld go throv|gh 
the computer and it vould print out for you what it says in 
human readable terms. 

MR. CABY: Okay. . 

m. XEVIME: Getting back to Judge Puld's question,- 
as a practical matter v;hen I sell you a play and you perfom 
that play, I c^n recognize from that performance that it is ray 
play that is bejjig performedo 

Can you recognir.e from the output of a computer the 
fact that your coirrputer progi-am is being operated in that 
machine? 



MR. McCLOSKE-f: 1 would say it ;vould be 
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difficult to recognize it if it was strictly the output. You 
could recognize it if you had a printout of the output plus 
the computer program that controlled the output „ 

MR. USVINE: It is not likely that one v/oiad print ' 

out, 

. McCLOSKEY: Wellj there are other ways of knowing 

that. For example, you know, there are programs that require 
a very substantial investment of time, money, and the comrnxmity 
is fairly open. It is apparent that somebody now has the 
capability that he didn't have with no apparent means of having 
a chieved it because he did not have the progranmiing staff or 
he didn't — there are other clues .that one could use to make 
those assumptions. 

Iffio MILLER: The -analogy to the performance is not 
perfect because At least under existing law if I get a license 
to do a play, or if I don't get a license to do a play, i can 
perform it privately. The statute only proscribes those per- 
Ib rmances that are in public. Indeed in the case of 1-C and 1-E 
only those performances that not only are in public but are for 
profit, so at least even under existing legislation the per- 
formance right is not comprehensive. 

MR. McCLOSICRY: I would agree that it is not perfect. 
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but I think the performance in the computer — 

MR, MILLER: Is a public performance? 

MRo McCLOSKEY: We will define that the ' computer • is 
public^ and I think if we do that — 

MR, MILLER: We naturally choose those analogies that 
work for us. 

MR, LACY: One might also suggest that the law * has • 
accomp]o^ted its definition of a perform^^.^ce right to the 
particular characteristics — 

^^R• McCLOSKEY: Yes. 

MRo LA.CY: — providing one for music^ different 
for literature^ and different — or ori^nally dif.fnrent for 
literature — and different for music and drama^ and there 
V70uld be no necessary reason that one would not adapt that 
particular definition to performance that would be appropriate 
to the profitable e>5)loitation of the program o 

l^. MILLER: You used a word that m.ade more sense. 

MR. LEVINE: Ms. Karpatkin. 

MS. KARPATKIN: When you have a store of computer 
progra^ns which you offer for sale --I have seen some of your 
booklets which contain qviite a large number of programs which 
a buyer can select , and the buyer selects a program that was 



appropriate to his needs^ what steps would the buyer take be- 
fore the program is usable for an end product?. Doesn't the 
buyer have to make certain adaptations of the program to its • 
data bank? . - ^ 

MR. McCLOSIOSY: Well;, the program's in that store 
would range from siinple applications to compleXo I suppose 
there v;ould be some that :he*. could use directly^ and some, 
depending upon the pecxiliarities of his 'particular application 
are not quite the same but could be. modified to be used with- . 
it* So I would say it runs the range of no modifications' * 
required to some<, 

I think if there V7ere too substantial modifications 
then there would be a question of v/hether you should write 
the program with that application or optimizing it for that 
application rather than bastardizing a program to some extent • 

MS* KARPATKIN: Let's assxome you would fall short 
of that and some adaptation is necessary^ hov; do you see the 
status then of your program? Is that a new program-the 
adaptation^and would that receive a nev; copyright? 

MR* McCLOSIffiY: I think I would have to do a little 
study on that one* 

I think it currently happens in the Industry^ and 
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when it does happen the way it is treated ^s the program it- 
self, that which you gave is the copyrighted portion, and the 
add-on is his to do vri.th' as ,his right. You have no right to 
v:hat he has done. ' • 

And, on the other hand, I don't think he can sell what' 
he has done that incorporates all of which you have done,plus 
something else, without your pennission. So I don't know if I 
have helped you on that, but I thinlc it is a problem area.' Buj i; 
I think we don't preclude his making whatever applications ' 

. are necessary. But we don't assume any copyright on what . ; 
he has done,but maintain copyright- or developer ' s copyright 
that he developed originally, 

JUDGE PULD; You may continue, Mr, McCloskey. 
MR, MCCLOSKEY: Well, we have talked about protecting? 
the use, the equivalent of a performance right. We feel that 
is extremely significant. We feel this can be easily accomplish 
by providing that the inputting of a program into a corrputer 
conctitutes copying whicli requires authorization by the 
proprietor, rnus, copyright protection should include the 
exclusive right to make copies by recording within a computer. 
There vrauld be no objection to the right extending further to 
the use of a program to operate a computer ,1.n a manner similar 
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to the perf ormai^ce right in the musical or dramatic v;ork. 

Prom these comments you can see that the proper " ' 
definition of what constitufes "copying" is at the heart 
of our proposals. Therehas been considerable debate as to 
whether certain, activities carried on v;ithih.con^uter systems 
constitute copying under present copyright lav;. We propose t 
the law be clarified to. iix^lude activities appropriate to 
providing effective protection for computer programs. 
Thus, we propose an ainendment to Section 106, to wit: 
"In the case of data base and computer 
program works, to read into, to store or 
reproduce for storage the work in automatic 
systems capable of storing, processing, 
retrieving, or transferring inf omation, or in 
any similar device, machiiB or processo" 

Thus, copying a computer program should include: 
Those activities considered to be the copying 
of a literary \TOrk, 

Recording onto machine-readable media as 
by key pimching cards. 

Duplicating machine- readable media such 
as punched cards or magnetic tapes o 



.ho 

Inputting a program into a computer from 
human or macliine- readable media,' 

Inputting a program into computer memory 
for execution. 

JUDGE FULD: a?hat brings 'up the question I asked ' 
before in a more clear fashion. 

How can you police or supervise the mere input 
of a program? Hov; can tl-oat be a violation? How can you dis- 
cover the mere input into another computer? 

MR. McCLOSKEY: Vfell, there are ways that it can -be 

done, 

A computer prograumier or machine operators Itnow 
. V7hether or not what they put into the machine, the printouts — 
JUDGE PULD: How- can the copyright ovmer find this 

out? 

MR. McCLOSKEY: It is not easy, . 
JUDGE FOLD: Is it possible? 

MR,' McCLOSKEY: It is capable of verification sub- 
sequently, but only v/hen it is unveiled. 

You could successfully use it without the knowledge 
of the proprietor. 

JUDGE FUI.D: You don't need protection \mtil it is 
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used, do you? 

MR, McCLOSKEY: Wellj that is v;hat we an tiying to 
protect primarily is the use of it, right. 

JUDGE PULD: So this would not be enforcihle from ' 
t he mere inputting^ or would it? 

MR, McCLOSKEY: Well^ we would want it to be enforci- 
ble^but we may not be able to know every time "that it is bein£^. 
abusedj but — 

JUDGE PULD: Does it serve any purpose by just having 
it in? ■ . •.. 

MR. McCLOSICEY: Oh, yes, because if you didn't " 
getting. back to the professor's pointy he would be able to lend 
it to whomever you wanted and have that performance righto 

JUDGE FULD: Well^ then it is used? 

MR, McCLOSKEY:. Wellj the inputting isn't the using 

of it. 

JUDGE FULD: The inputting is the using of the copy- 
right? 

MR. McCLOSIOJY: Riglit^ yes. 

JUDGE FUT^iD: But you arc saying a violation occurs 
when it is put into ojnothor machine. 

MR. McaoSKEY: We have that as a right that is able 
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to be given by the copyright o^mer to someone that ho sells it 
to, yes. 

We want to be sure that he has that rights but we 
don't want that right to extend further than the person that, 
it \ja.s sold to or the contpany or '-the application. 

MR, NIM!"jER: But doesn't this become significant 
if J even though you don't know about it until the printoutj • 
the printout may not be an infringement in itself because of 
fair use or some minimal kind of use. But if by the printout 
you are alerted to the fact that the program may be fed into 
the thing, and then you go back to the infringement by virtue 
of the feeding in. 

MR. McCLOSICEY: Yes, that is exactly it. 

^ffi.ICCLUER: Doesn't that block the ability to make 
a fair use of the program if you prevent the input in the firsi 
place? 

MR. McCLOSKEY: I don't thinlc it is fair use to 
input it. It may be a fair use to read it, to v/it, you m.ay 
want to excerpt some small portion in some fashion. But to 
use it should not and is not a fair use. 

I-iR. MILLER; Wc3.1j isn't that an important point? 

MR. McCLOSia^Y: That is a very important j-joiiit. 
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MR, MILLER: You are saying there shall be no fair 
use of the computer program other than reading a tape through 
human eyes? . 

MR. McCLOSICEY: Yes, - 

m. NII4IffiR: That does not fairly follow. It depend 

in* 

on what you are inputting. If you are putting a higher progra3[ii 

MR .MILLER: No. He said they ought to have the righ- 
to prevent input. 

MR. NIMMER: But input of what? Input of a higher 
program^ not input of some aspect of the program vjhich might 
be a fair use. 

MR. MILLER: A piece of the prograjn. But suppose I 
-pat 

want to^a program in^to do a research or fair use^ or what 



vrould be called a fair use of a book. Suppose I vjant to put 
the program in to do product testing on the program. 

You are sayii'ig I can't do it. 

MR. SMOOT: Not without a license. 

MR. MILLER: Not without a license. . 

In other words ^ — 

MR. McCLOSICEY: U3ie prograra is done by the developer 
of the prograjn. '.n*D one v/ho comes into its use subsequently 
vrould normally have a fair use of product testing it^ I think 
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the doctrine, of fair use probably does not apply as. readily to 
computer programs as it does to other — 

MR. MILLER: Well^ that is v/hat we shouad thinlc aboui!, 
• I take it that if a Journal develops or the industi^ 
&es program reviews, the way magasines and newspapers do book. 
revlev:s, and the expert for tlB publication vrhethcr it is your 
o'vm organization, or ACM wants to do a review of the quality 
of prograias, it can't do it, 

m, SMOOT; Without a license, 

MR. MILLER: Because it would have to manipulate the 
program in the machine, and you are saying that input is an 
in.f ringercent . 

MR. McCLOSKGY: I think \je would have to take a hard 
look at that. It currently does not exist as evaluative means. 

JinXfE FULD: There is no device that would prevent 
the inputting of the copyrigiited program into a new machine? 

MR. McCLOSKEY: Right. 

JUTXJE FUSjD: So the machine would remain dormant. 
You v:oiad never be able, to do it except the one who put the 
copyrighted program into the machine. 

MR. SMOOT: Tiierc is no device that automatically 
would preclude you from rcadrUig a computer program into another 



46 



ERIC 




computer, 

JUDGE FULD: You coji't conceive of such a device? 
MR. SMOOT: You could provide physical locks on the 
physical media, . ' • 

m, McCLOSIOEY: Or you can trip the data in some 
fashion where there vjould he only one computer that has the 
decription code for that particular program. There can be thingi 
of that type that could be' done, but that is not a practical 
every-day application. 

IvIR. SMOOT: I thinlc back to your original question j 
Ithink the experience to date in the industry has been that 
in general customers honor the commitments they make in con- 
tracts not to recopy or relond copies of the prograjn, so there 
vrill alvrays be a certain problem V7ith deliberate and intentionk 
attempts to do that. By and large you would provide a clear 
statement of the bo^indary to the user of what he could or could 
not do. That is the objective procedure. 

im. CAEY: Excuse me, Mr. McCloskey. 
Could you give us a brief statement of what physical 
acts are required in order to input a program into a computer? 
Just v:hat exactly comes in layman's language? 

MR. McCLOSICEY: Okay^ Well, initially the pi-ogram 
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is written by a programmGr, normally vrith a pencil and paper. 
He writes dovTn certain steps to be taken. There are different 
languages that he can write those steps -dovm in. 

Tlie earliest programmers wrote them in what was 
called machine language, and that was just a series of ones 
and zeroes that they would write. And then higher languages • 
developed. First, a symbolic laiiguage, which was an instructiir 
that might say, "C L A," which means, "Clear and Add." And 
then subsequently liigher languages developed from that which 
said, all he would write down would be "Add." He might add 
Register A to Register B and store it some place. And more " 
and more it got into conversational type statements. Those 
statements would be keypunched normally or in some form put 
into a, media, and then it .woiad be read into a computer. 

A computer v/ould have a compiler prograiA which would 
take those steps and translate them into the machine language, 
and you would come out V7ith an object program. T^at object 
program Vvould be just the bit configurations for the one, 
zeroes and a long list of steps, and that would be on a 
magnetic tape or on a disl: pack or on some other media which 
would then be used in a routine fasMon-by the computer. 

m, GARY: In other words, if you took that object 



program and put it into another coinputer^ this is what you 
v/ould refer to when you call it inputting? 
MR; McCLOSKEY: Yes. 

m; CARY: Would that^ in effect ^ mean making a 
copy of your program^ that is^ a second computer? 

im, McCLOSKEY: We say^ in fact ^ when it is on the 
computer tape and it is subsequently read into the computer 
memory^ that actually the reading it and it being stored in 
the memory of the computer should be considered a copy as v/ell. 

! 

But that is a fair use and V70uld be intended by and would be 
given as a rights a performance rights to the holder of the 
program, 

MR. GARY: Once it is in there legally then the other 
uses would be permissible?. 

MR. McCLOSKE?Y: Yes. But once it is in there^ you 
sefiy it is also very easy to make extra copies ^ as many as you 
want. Just tell the coitrputsr to input its contents on magnetic 
tapcj and it may have one through ten^ or fifty^ or however 
manj^ copies you vaxit, and if you v/ant to take that and give it 
to someone else^ that is what we want to prevent. We want to 
make sure that that perfonnance right only goes with the actual 
program that is sold. 
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MR. GARY: Well, ty^n getting back to the original 
question vihich Judge Fuld asked, one imy in which this could 
he found out is you prohably have to get a computer progiaimer 
who actually inputted this progrem to testify that, yes, he • 
did. 

Is there any other way short of something like that 
mir le that you could tell us? 

m..mCWSl^:' T.feii, I think for him to be able to 
input it, he Would also have to have a copy. 

In other .words, he would have had to have the phsrsi-l 
cal evidence, xt is ephemer^-lonce it is. in the computer becausi 
it can be wipea out, but. on the magnetic tape it would be 
there, and would be pei-raanently stored there unless it was 
v/ritten over, sm if you .hs-d that tape itself and it was an 
imauthorized copy, that wou3.d be enough, &e, it is an unau- 
thorized use ot it and he sliould not have that. The only 
authorized copy of that is the one that was sold with the 
machine. If he doesn't have' that one, then he has an unau- 
thorized one. 

m, KEPLIHGER; In the matter of policing this copy- 
ing, wouldn't the con:jolc log, the log that is a V8cc,rri 
operations of tlris system^ indicate that contents of memory 




v/ere copied at a certain tlme^ or that Tape A \ms copied to 
Tape B? 

MR. McCLOSICEY: Certainly if you liad that- type of 
control on a console log and you \:eTe that orderly and that • 
was the operations procedure, you might have some physical 
evidence that that* happened, I don»t "lmow that all installa- 
tions do that but some certainly do* * 

MR. PERLE: Going all the way bacK in history^ 
v;eren»t the first progrfons permanent for limited purposes^ for 
limited use? ¥eren^t they vared and hooked up so that it was 
a physical object that you could see^- touch;> feel and look at? 

MR. McCLOSIOTZ: Yes^ sir. Originally^ v?ell^ they j 
could have been V7ritten initiailyc Then they were plugged in 
a plug-board o You actually took a Trire from this po3Jit and a 
vrire to this. point;, a wire from here to a vdre to there* 

MR. PERLE: Do you believe that that type of program! 
should have copyright protection^ the old one? 

MR» >SMOOT: You mean the plug-board itself? 

m. McCLOSKEY: The Initial steps? 

MR. PERLE: I am taDlcing about that %';hich is actually 



used, 



MR, McCI^DSKGY: I would say yet 
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MR. PERUS: Copyrighted? 
IC^.McCLOSKEy.: Yes, 

FiR. PERLE: ;6^s I 

re%^ 'What you are saying^ you v;ant a means of ^rotaoting the ' 
iafcors of the people who produced the program^ and you vjant 
them to get a return on their investment? 
MR. McCLOSKEY: Eight. 
im.,- PERLE: In one way or another, 
I vronder v:hy you think that copyright is the appro-' 
priate means of doing it, .. ' . • . • 

. m, McCLOSKEY: Well;! I think the major reason is • 
that it does bear a very close resemblance toj for instance, • 
a musical v/ork, 

MR; PERLE: ' Well, if you go back to the historic 
basis , of. it, v;hy woixld it not b.e patent protection? Is patent 
protection only that which is novel or original to be protected 
MR, McCLOSKEY: Right. 

MR. IIERSEY: Mr. MCCloskey, since there seems to be 
so much hauling and shoving, it is like shoe-horn vrark, on the 
protection of programs into the copyright law, vrould it not 
be preferable from your point of view to start from scratch, 
that is, have legislation written v/hich would specif icalD.y 
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protect things that you feel shotild'be protectedj or programs ? 
V7hich vrould also specifically guarantee the needs of users and 
the public? 

MR. McCLOSKEY: Wellj in answer to that I V70uld say 
I think the inteipretation of the industry;, and I think o-f tlM 
Rec^ister of Copyrights^ . and the legislative 

history of the rules and consideration under the law,is that 
it is currently copyrightable. But that does not preclude the 
desire for having something perhaps* even simpler and somewhat 
more specific and addressed specifically to that need.lhere are 
a number of. companies who have already made substantial invest- 
ments in protecting programs with copyright^ so. you would^want 
to ''throw out the baby v/ith the bathvrater^kind of thing. • 

We are not precluding the desirability for a separate 
initiative that would sharpen the distinctions and allov; more 
precision, 

im, HERSEY: 1-?hat V70uld be best from your point of 

viev7? 

im, McCLOSiaSY: ¥ellj I think that probably it vrauld 
be the combination that you handle basically all three^ patent 
protection J copyright protection, and then something that would 
be unique. 
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MR. PERLE: That -is something hard to do. • 
MR. McCLOSICEY: Fell, it is hard to' do.but, you' know 
there is no reason to preclude it. 

MR. PERLE: There are a lot of reasons for doing it 
I think either you are going to have to say you want 
the standards of copyright protection, which is. copying, copylpl 
and perforrnajice. That is all a copyright can do for you, pro- 
tect against it. 

If I sit dovm ajid write ODE TO A GRECIAN URN and 
I have never seen the original, there is no infringement. I 
have not copied. 

You woiild like to prevent that? 

J-m. McCLOSKEY: I would not like to prevent it. 

m., PERLE: I honestly do not think you want patent 
protection, because patent protection would rneaji most of your 
programs woiad not he patent protectable. 

^^R.• 14CCL0SKBY: I thinlc, though, whether or not there 
would be patent protection wotad be the individual Judgment by 
a number of people depending on their view. I have no particuf-l 
lar view on that subject. I don't thi^k there is a uniform 
view in the industry that they irould not want to have patent 
protection, but the patent protection would cover that ODE TO 
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A GRECIAN UEIT situation^ for the first one^ who did it.' If "it 
vas indeed novel and miobviousj whereas-, copyright protection 
vroiLLd not. So that is vjhy you may vjant to have both. 

'. Iffi. PERLE: ireil, in many ways they preclude each. . 
other. But v/hy vrould you not want a totally ■ sejparate law whid 
says, "We are dealing here vd.th something that is a different 
anltnal"? . ■ .- 

MR. McCLOSKEY: Well^ I vrouldn^t -want a totally 
separate lav; to .rule out the copyright protection because 
a substantial investment has been made to date on the assump- 
tion that they v^re covered under this la-vf^ so I v/ould not 
pre-empt the one. 

MR, PSRLE: No. That investment should not influence 
this Commission or the CongreoS;, becatise that \ias done under 
rule of doubt o No one has thus far determined that a program 
is copyrightable o The only thing that has happened is that 
this office right here has said we i^lll accept it. We don't 
know about what is r>oing on. So that anybody who wants to 
shoot crap on that crap table has made an investment which 
may or may not be good investment. ITiat shotxld not alter 
v;hat the ultimate protection to be accorded to this very^ 
very important mechanism is. . And I for onc^ I don't care aboxi.t 
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the investment that has been made. 

I v;ant to knov; ultimately v^hether v;e shoxild try to 
put prograjns as opposed to other things into a copyright 
moldj inject it into the copyright law^, should it he there or 
should it be somewhere- else, 

MR, McCLOSKBY: I personally believe that it should 

be there, 

MR, PERLE: Obviously some people are having some 
troubles v;ith that because by its very nature it is something 
V7hich is not designed to stand alone. It must be used in ^ 
conjunction with a v;hole host of other things, and that is the 

big problem v.dth it^ one of the big" problems that no program 

■ . I 

has any utility value pr ability to be used. You are going 
right back to the musical instruments 'problem that the copyrigKt 
law had and still hus. How do you protectaphonograph recor^ 
You protect it vrfLth a different law, the record' itself. And 
maybe that is what you ought to be looking at and maybe that 
is what v;o ought to be looking at. 

I ain not saying that any of us has reached a con- 
elusion* We are here to find out. But I sirnply cemnot accept 
the broad statement that vje oug-ht to have this in the copy- 
right lav7 because the copyright lav; is there^ and because th::. 
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office has been accepting it. • . • 

MR. McCLOSW: Well, it' is more^ because it isn't, 
in fact, a literary e>rpression. It doesn't meet so many of 
the tests for the copyright. 

• MS. KAKPATiCCN: Do you see problems of enforcement 
and policing? If somebody infringes a book copyright by publish- 
ing another book, it is a rather public act. ' i-ftiat infringes \ 
a copyright for a system of doing a payroll? VJhat system woul5 
you use for protecting your copyrights? Ho; v;ould you knov7 
about that? 

MR. .McCLOSKEY: Well, there would be no systematic 
means of doing that. I.thinlc it vrould have to soraehow come to 
the attention of the holder of the copyright that somebody is 
doing it, and tliey would have to proceed in some fashion to 
make those determinations, 

I don't see that it is insurmountable. One of the 
natures of the industi^- is that people do move from company 
to company. In this parfcicuJ.ar post-Watergate era I think 
more attention vrould be paid to the legitimacy of activities 
of co!!T]3anies, and I thinlc companies try to do this, I don't 
think \m have wholesale attempts to subvert the intention or 
the rights of the owner of a program today, but I think that we 
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should have a solid base to oppose this. 

MS. KARPATKIH: PJhat do we have today? VTliat system 
is protecting jour interests at this moment? mat is working 
now that keeps you from having -.- 

. m, McCLOSICEY: Because of the basic morality of the 
people. It is an unfair thing to do. And no businesses are 
built on that kind of premise. That does not mean that there 
are not people who try to do it and steal it themselves^ but 
basically the people who buy it would be thinlcing they are 
buying something because it is a good product. So it is not 
the normal course of business. 

MR. LEVINE: The theory behind the constitutional 
provision of the copyright law is that by providing incentives 
to authors to create works.To be created is the creation of 
new programs. Has the creation of new programs been inhibited 
because there is not a performance right present in the copy- 
right lav; for computer programs? 

m, McCLOSICEY: I think probably so. I thinlc par- 
ticularly in terms of individuals^ because after all indlviduall. 
can write computer programs o There is a great market out therp 
for computer programs^, but with the uncertainties that exist 
connected to them I think it has l^cen an iriliibiting factoro 
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I thinlc you can see a greater flourlshingj a greater 
availability of prog^ans, a greater sharing of programs j a 
greater opportunity for return on the investment of either the 
sole developer^ or company^ or company who is a user who ', 
developed an application for his ovjn needs to be able to 
share that by in turn marketing it to someone else, 

m» PERU!;: Mr. McCloskey/ there is a bill that has 
been pending in the Congress for what I consider a long time 
called the Federal Law of Unfair Competition. 

Has your organization ever presented its views with 
respect to that bill? 

MR. McCLOSKEY: We have not, no. 
MR. PERLE; You have not. 

MR. LACY: Mr. Chairman j following Mr. Levine's 
coirment I would take it that the I'ditionsle Lelnna the 

copyright act is -not only to provide incentives for creation, 
but also for the dissemination of knov/ledgC:, and I have the 
impression that in point of fact not nearly as mai'iy progrtims 
are offered for sale to anyone vjlio wishes to buy them now as 
arc leased on rather restrictive conditions as to trade secrecy 
and availability c That one ifj relied on In narrowing the 
access to the program. 
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I am wondering if copyright protection of this sort 
is proposed^or more clearly defined copyright protection fs ' 
proposedjto provide an effective incentive to the more open 
and broad dissemination of programs through their publication; ? 

Would the mode of dissemination of programs 
change the mode of author bias? 

MR.McCLOSICEY: I can't give you the solid evidence, • 
but. I can give' you my judgment that it would.. Those that have 
relied on trade secrets and strict contractual coverage coiad 
look to another device vfith more assurance;, .and it would be. 
more amenable to greater publication and greater, therefore^ 
dissemination of "the program. 

^^R„ MILLER: If I could just pick up on that. 
Mr. Lacy has D'ust pointed to the policy objective 
that motivated several of ray earlier questions. 

If the trade-off' in- giving the progrp.mmer a copy^' 
right is to Increase access to that program by those ;;ho might 
use it, or derxvat-ivss or adaptations of it. — you used the 
v.'ord "dissemination" — access and dissemination might be 
thought of as tvjo sides of the same coin. 

Evit if at the same time you are successful with the 
notion that X cannot lend my program the way I can lend a book^^ 




and I cannot input the program to achieve a fair use of that 
program^ then I really v/onder v/hether it is fair for you to 
say that extending copyright protection V7ill increase access 
and dissemination of the ideas invented in that program. 

MR. McCI^SKEY:. Well^. I v/ould be v/illing to go back 
and ask our committee to study fair use. VJliat \;e are concernea 
about in the fair use is utilization of the program in a 
CWJOpetitive \7a.y vdthout. remxmeration to the author. 

^^R. MILLER: The book publishing industry feels the 
same way about repTbgraphy^ but I don^t^thoy would push the- . 
notion that books cannot be put oh library shelves because • 
. someone might duplicate them. 

^^R. SMOOT: You are not talking about equivalent 

things. 

MR. MILLER: Maybe yes; maybe no. 

MR. SMOOT: If you take a listing of the program^ 
then that is an equivo.lent of a book. 

MR. McCLOSKEY: Yes. That's what could be done. 
There could be a coiripendium. of programs that are available 
V7ith a complete listing for anybody to look at^ 

VlR^ MILLER: To look at the programs or to look at 
the listing of programs? 
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MR. McOXOSm: V,oll, the listing is the .ore l^^or- 
tant thing. i„ xooklng at the prosram you can't - 

m. mil^n:. you are talking about an alpha-„u,„eriea 

presentation of the program? 

MCCLOSKEY: I ^ taliang- about hu^an readable ' 
form. . •• ■ ' 

".MR. laLlEU: Yes. " 
MR. HCOMSICEY: Most of the programs are not sold 
m h^an readable tona. They are sold in machine readable ' 
forms. 

MR. HILLEK: Yes. 
• -MS. WILCOX: Is. It correct that „ost of the programs 
co.e ,.ith so.e documentation, that is, readable in human te^aj 

MR. McCLOSKEY; Yes • Th^+ ■, 

^j-. j-es. mat would normally be the 

case, but not necessarily^ 

WLOOX: Because I get lost ,,hen you say a l.st- ' 
mg Of the programs. That would be the same, again If „e eo 
back to the book, . it is the analogy of the bock, it is a blbllo 
eraphy, a listing of titles. 

. . MR. .MCCLOSKEY: Yes, but It l.s . listing m computer 
terminology v,hich is more of a vorK of art. ,,>at it moans is 

you put .., 

the program into a coirouter, and 



you have a printout v/hich is a listing of the computer 
steps. I don't mean just a synopsis^ but it is the actual 
listing of every individual step. But if we can just avoid 
the use of that term^ but that is^ you knov/^ a one-paragraph, 
description of a computer programo It may not be sufficient 
information for someone to Icnov/ -whether that application of 
that program is applicable to his particular installationo 
He may need more information o 

3y having the capability of copyright protection^ it 
is quite possible that he will have a readier access , to that 
kind of information to make decisions vrhether or not^ for 
instance^ a majpr decision is vrhether or not we should rein- . 
vent the v/heel. Should we create a program ourselves v:hen on^. 
exists in the public domain • I mean not in the public domain^ 
but in the copyrighted domain^ if you vallo 

MR. MILLER: So you could foresee a library of list-- 

ings? 

■ MR. McCLOSPCEY: Yes^ 

MS. lOVRPATKIK: You have made it clear how the 
programming business vjould benefit from copyright. 

Could you discuss hov; the public interest would be 

N. 

served? 
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MR. McCLOSKEy; Well, I think, first there would be 
a more effective utilization of programs. 

I think there v/ould be easier disseminations. I 
thinlt the cost to the end user v/ould be considerably cheaper ' 
if he had available to him all of the options that were avail- 
able, he could make judgments about whether or not to reinv'ent 
the wheel in this specific case or not. 

I thinlc you would find a number of small programrhing 
houses springing up,, being a more vital factor in the industry 
because two or three programmers could have an idea about an 
application, could develop it, and could market it effectively.! 
and have some assurance that they are going to be protected. 

So you have greater utilization of existing programs 
which should bring the free-market place more competitive 
pricing and lower cost to the end userso 
And you also have — 

MS. KARPATICIN: Do you have any studies which would 
shov; over the long terra the comparative costs of leasing or 
buying a copyrighted prograjji and adapting it to a business 's 
ovm use rather than v;riting only on its own? 

m. McCLOSKEY: I have no studies, no. 
m, SMOOT: I don't think any of them do. 



You see^ over the long tenn^ you knov/^ \je are talking 
essentially of 25 years since the beginning of computer appli 
cations^ ajtid the rnarketing^ of computer softv/are has really heejji; 
about — it ^s only about ten years no\i. 

MR. MILLER: • Are there any studies shov/ing the degree ^ 
if any^ of concentration in the program field that is suggest!' 
of T'/hether extending copyright protection v70Uld increase or 
decrease that concentration? 

MR. McCLOSKEY: I don't believe there are any studie 
that show that^ but I thinlc there, are Certain trends that are 
obvious today in terras of softv/are houses^ and basically I 
think you \i±ll find that in almost every middle-size and per- 
haps small tov/ns and c5-ties there are small shops that are 
specializing in softv/are development. So you see more and 
more of this kind of thing, happening. 

MR. MILIjER: Are those markets local and regional^ 

and if you recognize copyright protection^ would that tend to 

create a national market and perhaps increase concentration? 

Or IS iWis jbst *'blue sky " P 

MR. McCLOSKEY: NOc I think it v;ould provide a 
national market for anybody v;ho had a good product o 

MS. KARPATKIN: Ther,e local houses that have 



65 



64 



prograrmning or software, do they do it on a contract for a 
particular purpose, or do they develop a store of these things 
and then send out a listing and attempt to market them? 

MR. McCLOSICEY; I think most of them are available, 
to handle special contracts, but their orientation could shi"ft 
dramatically if they had a market to go to. In other vxords, ■ 
instead of writing for one particular customer, if they could 
negotiate a contract that included the right for them to sell 
that application to make the one who paid for the original 
development share in whatever revenues they get, there is just 
a broader dissemination and on a greater base. 

MS. KARPATiaW: How many companies today have a 
store of programs they market to businesses generally^ 
MR. McCLOSfOSY: .1 really don't know. 
Iwould guess they are in excess of 50; how many, I 
don't knov;. 

Mf^. KARPATKIN : Are there ai^y- companies who have a 
dominant interest in the market? is the market controlled, say, 
by the hardvjare producers? 

For example, UKIVAC has a whole packa.gc of stuff 
that it supplied to the market, 

M.R. UcCLOS]QZY: I think the systems control program 
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for the most part^ are so uniquely tied to the coirrputer that 
they are deslsned to work vrith^. they certainly are the normal 
product o^ the manufacturer andj in fact^, they are usually' 
provided free v/ith the system;, I believe. But that varies; ■■ 

I thinlc applications prograjns are not unique to 
the systems manufacturei:» although they also provide — I am no 
sure that all of them sell them at the current time. 

There has been a dramatic shift in that area where 
initially all of them vrere provided., but the way the market 
developed or the vray the industry developed^ . applications Vere 
made available free by the systems manufacturer. That has 
changed J which allov?s really more competition to come in, 
because the individual softv;are hor^.se can now sell a product^ 
where before he m.ay have been competing against a free program 
that would have been distributed. There vrould be more empha- 
sis OP 3>rograms that are truly efficient o This is vTl-iere v:e 
come up with distinctions beti/een prograjtmiers. 

There are degrees of elegance^, if you vdll^, within a 
programming comm^onity. You can design, prograjas that opera,te 
more efficiently thatn somebody else's^ and if it does operate 
more efficiently that ineans that ho has more computer time 
available to him, And once the computer time is utilized 
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fully, he has been jnoved to a computer that vrauld cost more 
money. • • 

So there are great' benefits to the user to get the 
most efficient program that he can to cut down the amount of 
time that is utilized by the coniputer that he happens to have, 
to insure that he can continue to use his computer and does, 
not have to go to the next highest because of increasing com- 
puter demand. 

JDDGE PULD: We have for- the moment run out of 
questions, '. 
Continue. ' , 

MR. LACY: I haven't. 

I don't wajit to interrupt the 
completion of Mr. McCloskey's testimony^ but I do have a coupli 
of questions to ask him before he leaves. 

All rlglit. One can perceive tliat right that one 
might get by the legal remedy in the case of a finn having 
become the possessor of a copy of the prograjii v/ithout a license, 
making a pajnnent to the provider, just plainly ex^^lolts that 
particular program. But I thiiii that one of the things that 
has troub3.cd a good many people here, including mo, is that 
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obviously any program is made up of a number of component unit^' 
V/ellj just to oversimplify^ obviously one characteristic v/ould 
be computer applications to be able, to add and subtract 
quantities to a degree of things^ whether you are running an- 
inventory control system^ or an accounts receivable system^ or 
deposits o ivithdravials at a bank^ or vjhatever<, 

Obviously I assume there is a best V7ay to do that, 
particular step# 

Now are v?c inviting a lot of contentious litigation 
of program developers who develop a program^ let»s say^ for 
handling bank deposits wKFcn uses components of a 
prograra over here that is doing accounts receivable for a 
department store^^^ an infringement^ although it is a different 
program^ it has picked up- a system that v:e used for just this 
fairly simple operatlon^making additions to and subtractions 
from a packet o 

Vlhat is your feeling on that particular problem? 

MR.McCLOSICEY: Well^ I thinlc that there may come 
an accepted way of doing some particular^ some routine at 
least, and it is kind of judged to be by prograimiors miiver- 
sally the most elegant solution so that it gets jjretty much 
hard and fast^ Again^ that kind of t}):u:-: is posniblCo But 
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I aon.t th:l„k it is possible for tho full application' Itself . 
I thlMc th.a is vfliat jDU would be looking at. ■ ' 

m. MOY: I thlnic there .ight be so«e aereo.ent on 
the nai application, „aybe net exactly at least as to the • 
equities, not necessarily to the degree. But 1 thim. tho ' 
question that bothers a lot of us is Khen you tal^e the total 
application, are you limiting the possibility of other people 
Of reassembling its component parts to .a,co a quite different, 
prbgrjua? 

m. MCCMSICEY: I think I see the problem. 
I see there is a judgment level involved, and you ■ 
Obviously can get into suits, vmat you are conoerned ab.ut is 
if there is some trivial type of adaptation of some copyrighted 
work that It may itself have been lifted from some place earlll 
so I thl.* there vould have to be so.e degree of judgment and 
some substantial use requirement rather than - 

MR. LAW: you subccltted some draft language - i 
assume you are familiar vrlth the draft language that'^the 
information Industry Association developed dealing v,lth the 
Cood many of same points, or are you? 

'.ffi. :-:-XOSm: I a„ not specifically a„aro of that. 
I luiov, our oo>n.mitteo has boon made a-:.;..ro of that. 
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MR. LACY*: I v/ondered whether there are importcint \ 
differences between the Inforjnation Industry Association's * 
language which \jas submitted to the Subcommittee of the 
Judiciary Committee last yearo 

im. McCLOSIOSY: I think they are substantially in 
agreement » . * 

MR^ SMOOT: I thinlc they addressed some additional 
items that vb don^t address^but I think in terms of computer 
programs I think there is — 

MR. LACY: . V7ell^ they really don't deal with 
computer programs. 

This is a little repetitive to som.ethlng you said 
before, but if one assimied that this Comjnission recommended * 
and Congress adopted the language you propose, hov; v/ould you. 
see — V7hat differences, what significant differences in the 
whole way of doing business woiild yoti see actually happening 
in real life? V/liat v/ould be different from what it is today? 

MR. McCLOSIODY: T'7ell, I would thinlc a major one woiild 
be those companies ^have re3.ied on trade secrets as their methoa 
of protecting their program^:, v/ould have to bring them out 
into the open. 

I think there would be freer availability. I thinlc 
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thore would be quicker knowledge of availability of nev; 
applications. And I think there would be a period of dynamic 
groirth in the software industry itself. 

im. LACY: I have no further questions, 
JUDGE PULD: Do pu want to continue, or have we 
destroyed the continuity of what you were. saying? 

• ^^R. McCLOSKEY: I thirik many of the questions have 
brought up things that I intended to say, so I don't want to 
be too repetitive by repeating that. 

. JUDGE:FJLD: Tnat's all right.' Don't hesitate<> • 
MR. McCLOSKEY: One thing we did not cover is the 
question of notice of copyright, so I will talk briefly about 
that , 

. We feel that the copyright notice should be affixed 
to the software product by including a visual label on the 
tape reel, disc pack or other physical media, that indicates 
things that are covered. 

We feel additional study is required to ascertain 
the administrative and cost effectiveness of including the 
actual notice in the prograin code itself so that it would 
appear on a listing of the contents of the machine- readable 
media, and thereby always accompany that program in or out of 
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a computer, • . ; 

We also addressed briefly the question of .deposit 
of copies for registrations 

We don't feel that It should be necessary to do that • 
unless the copies are to be retained In the permanent * * 

collection of the Library of .Congress • And like motion pictured 
copies of these items are valuable items • If deposit Is ^ 
required^ hov/eyer^ it Is suggested that copies shouH be deposi - 
ted In the form in vjhlch they are marketed^ whatever that Is^ ; 
v;here that Is convenient ^ Thus^" they would be deposited as 
. tapes ^ dlscs^ or decks of cards. 

In our vlew^ flov/charts and complete documentation 
of packages 

would usually be- copyrightable separately • Thus^ 
they V70uld not be deposited necessarily with the machine - 
readable program unless it is an Integrated documentation 
prograjii package* * 

I will try to address again your question of Impact • 
First ;> I thinlCj copyright vzould become a much more 
useful mechanism for protecting most programs against the 
mao*or risks faced by their proprietors • This risk is copying 
for use. We believe that reliance on restrictive licensing 
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arryiigements and trade secrets v/oiad be reduced, 
on the otwer hand, v;e beixeve that common la^. copyrieHt, 
trade secrets and contract.-a licenses have a proper role 
to play and do not rocomend that they necessarily be elimina- 
ted. 

But we thinlc that the chances couid result in some 
of the following things: 

« 

As far as the proprietor, is concerned v;here he' happek 
to be a user, it will encourage him to mke the programs he hap 
written available to other users, thereby distributing the- 
cost of his develop^rient and perhaps providing an additional 
revenue opportunity. 

T-rnere he is a software house, it should encourage 
additional investment and development. 

mioTo he is a systems manufacturer, it should encou- 
rage hi., to divert more capital into prograr,iming. 

As far as users specifically he would have more 
progra^n offerimgs to choose fromo 

He would find better programs available because the 
developer will feel that his investment is protected. 

That he would have more motivation to market his 
own progra:.s, thereby extending the be,icfit thereof to other 
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users • 

He should find programs to be of a lower price since 
the developer can recover his cost across a broader base. 

He should find more flexible expenditure control • 
since he vzill be able to buy in prosperous years and 
avoid expenditure* in lean years • \ 

He vrlll have less protection and security require- 
ments and thereby reduce his cost of doing business. 

And I think that basically covers the prepared remark 
that I have, * • 

MR. NBa-IER: I did have a question 

which is really a legal question; but your point on pre- 
emption having to do V7it?i Section 301 ajid suggested changes^ 

I don^t really understand .VV*Iiy are you. concerned about 
the application of the copyright notice? Pre-emption does 
not arise by virtue of claiming copyright with a notice o It is 
either in an area in 'v;hich you could cla.im copyright ^ in v;hich 
case It is pre-empted^or it is not. It does not really make 
any difference v^hether an individual copyrights as I see it* 

Also^ I cun not clear why you feel you need additionail 
language about misappropriation where misappropriation is 
already mentioned. It is not equivalent to exc3.unlve rights^ 
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And trade secrets, Thai's covered by existing language in the ' 
breach of trust, maybe conversion. 

In other i;ords, all that, pre-emption language' I ■ 
would like to hear a little about it, if you want to spealc 
a bout it . ; . 

MR. McCLOSKEY: I thinlc there are those that are 
pre-emptionary. l.sm not sure that I have the specific facts ^ * 
There is a point that 1 am aware of that some have not regis tere* 
although they have marked copyright, and have relied on trade 
secret protection, and they don't want the fact of having ' • 
marked it with copyright ^eliminate their ability to utilize '• 
trade secret protection. ■ 

MR, NBQ.ffiR: 1^ point is ^if trade secrets are prc- 
emiDted, then you don't avoid that by putting or not putting 
the notice on. If, on the other hand, the trade secrets are • 
not pre-empted, then putting the notice on it also does not 
affect j;)re-emption. 

MR. LACY: Isn't the inclusion of the notice without 
a publication a false cla^ja of cepyright? 

MR. rilMI^rER: I would regard that as a surplus issue. 
MR. LACY: I mean assuming that it Is not a musical 
score or something, it is copy rlgJrt able as a pTibllcatlon. 



MR. NBflffiR: I think it would be a false statement 
if you are presenting it to the publiCj hut then you have to 
imagine presenting it to the public hut not publishing it, 

MR, PERLE: The whole concept of publication as we- 
know it how rAcans that if you have a statutory copyright there 
can't be a trade secret because you haven't published it. They; 
just can't cb-exist. '■• 

MR, PRASE: Doesn't the deposit of copies have a 
different role in this situation^in ordinary publications as 
sold in large ntunbersj you can buy them in bookstores or you 
can go to a public library? How do you serve the publications 
f\mctions by making the idea available so other people can 
improve on them and adapt them for other purposes unless you 
have some central place v/here these progrexis are available for 
inspection? 

MR. McCLOSICEY: Well, I think that that may grow out 
of library or stores that created this specialized program 
dsvelopment. I don't thxiu^ Lt is uv-,ually intended that the 
Library of Congress be that place. 

MI{, FMSE: I ]aiow it has net been its traditional 
fomij but I think this might be quite a different situation. 

MR, McCLOSfCEY: Well, I think that would sort of be 
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a nielitmare if the Llbrarj^ of Coneress had to have all the 
manufacturers' various computers to be able to read the machine 
readable information. 

separately copyright-. 

able in the v;ay ire understand it. 

And we are also looking to be able to copyright the 
machine- readable foiin. 

MR. PRASE: But would you propose then the solicit in 
of this hman-readable printout of the program be deposited? 

l^R. MCCLOSICEY: If you deposit^ yes. If you deposit 
as I understand it, you v.'ould have to have in your proposed 
law one copy in human readable and two copies in the other 
media. 

m, FRASE: So there v;ould be in the Copyright Office 
MI{. McCLOSKEY: One copy. ■ 

I-IR. Pi?ASE: one copy In the hiirnan readable forjn? 
m. KcCLOSKEY: Yes. 

m, JJS'n.NE: Is there really any sense in having a 
life plus fifty or 28 plus 28 year tci-m of copyright protection 
for a computer program? Is a computer prograjii exi^loitable 
for tMt lengtli of time, or should the term of protection for 
conrputer programs be for a shorter period? 
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MR. l^cCLOSKEY: VTell, I think historically^ "because | 
of the rapidly- changing technology, that perhaps it v;oi^3.d have 
been vmnecessary in the past. I don't know what ±b is going 
to "be in the future, and we are really talking about something J 
that we hope will go on for some tirae, and we may at some point; 
reach the p}iysical. limit of ne\i teclinology that is applicable, ; 
so it could have an extraordinarily long life in the future. ':. 
But I thinlc v;e v;ere more concerned that there not be any need 
for special treatment for computers, and just not malce a com- 
plex subject more complex. 

I-ffi. CAEY; Mr, Chaiman? 

JUDGE PUIJJ: Yes. 

MR, GARY: In that connection, one of the other 
organisationr, who is going to testify has indicated that they 
believe five years is sufficient time for protection, 

VJliat is your general view of that? 

MR. McCLOSKEY: .1 would thinl;: certainly the useftvl 
life should exceed more than five ■years c There are ms.ny 
programs that are currently being utilised today that liave 
been in operation for five years. I think 

it is certainly bettor than nothing, but I believe 
if vje vjerc trying to protect it for its useful life, I don't 



79 



78 



think five years muld be a good terminus for its useful life. 

MR. CAl^Y: Not even if you had a renewal provision 
tliat would give you five-year original term and another five 
years? 

MR. McCLOSm: Well, that would be certainly much 
more acceptable. 

. MR. GARY: Say^, ten years instead of 56 or 75 or what 
ever it is? 

MR. McCLOSICETY: Yes. I don't think we are, you know 
locked in hard on that recommendation. I j'ust would like to 
^.t up a separate one. I don't think five years is sufficient. 

I-IR. DIX: Mr. Chairman, I arn sorry I came late. 

This may have been asked, 

cf 

All through here, all ^you are really testifying today 
borroid.ng the language from the other kind of copyright, I 
am talking about parallels to literary creation and this kind 
of thing, all of which suggests that it is an individual human 
being and not a coiiipany v/ho develops a program. 

And I am not clear to the extent to v;hich this is, 
in fact, true. But aan I not right, eiu\ I guess I will have to 
ask t}ie lav;j'ers on the Conmiission here as well as you, that 
an individual prograjomcr could, in fact., then wallt in v.dth a 
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program and copyrlgb.t It In his own najiie^ or he could assign 
it to his employer? 

•MR. McCLOSKEY: Yes. • . : 

MR. DIX: That' would be the noimal trade practice? . 
14R. McCLOSICEY: Yes. 

m, UEVim: Under the copyright law now the employe 
is considered^ the employer for hire is considered the author; 
thereff^.i"2j there would not be an assignment because the rights 
would reside ab- initio in the employer for hire. 

MR. HERSEY: I see. But the term life plus fifty- 
years for authors. 

im, Ui^Vlim: Under the renev;al bill there are specla! 
provisions for works copyrighted by co3:^oratjLons. 

MR. NIMffiR: 75 years from publication or a hundred 
years from completion? 

MR. LE\^njE: Yes. . • 

JUDGE PULD: Are there sxiy other questions or conmientq 

l-ffio LACY: I have one othej;. 

Are you aware of any significant differences in the 
position you have taken or the recoiiunsndations you have made 
on the matter of Independent programmers not connected with 
computer manufacturers? 
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MR. McCLOSiCE-y: I have not, no.' 

I-IR. SMOOT; I think we have to say that we have not 
seen any foiTnal statements, so \je could not answer that. 

• MR. lACY:. But you don't perceive aiiy great different 
of interest? 

m, McCI^siCEY: I ara not aware of any philosophical 
differences. 

m, Sl'IOOT: I thinli you might hear that more this 

afternoon, 

JUDGE MJLD: Tliahk you very much, Mr. McCloskey.- . 
You have been very informative and very instructive. 
MR. McCLOSKEY: Hianlc you. 

I'Je ^d.11 reiiiain available to the Corranittee at any 
time to tiy — 

MR.PEELE: Just one more. 
. Are there, in fact, any individual programmers, 
individuals who are themselves writing their programs the 
vray the professor v.'ould v.'ritc them? 

MR. I'IcCLOSICF:Y: There certainly are individual 
progj^mraers who probably are doing that.. 

I thinlc that wliat is happening is interesting in 
that there is developing in the mini-cominiter field^at least. 



81 

a market for home computers^ and that as the cost for computers 
comes further dovjii^ that v/ill be more and more of a visible 
market^ and that certainly is 3ji that area^ 

MR. PERI.E: Well^ I find it hard to believe that 
there are very many people who are writing programs unless 
.they are being paid by some corporation to do it^ 

MRi SMOOT: The fellow v;ho lives across the street 
from me vroiics as an individual programmer and systems analyst* 
He does work on contract to — 

iffi. PERLE: On a contract for a specific purpose? 

m. SMOOT: But he can and has developed tilings that 

b3 uses* 

You see^ one of the differences that you might see 
is — X thinlc what you are saying :ls no\i chiefly the business 
of programming is in this area analogous to a personal service 
or consulting operation. 

If you were able to produce a program which did an 
effective job and to protect that program^ then you vjcrald have 
a product that you could sell^ vrhich is an entirely different 
approach to earning money and Gelling siinply your time* 

And xjepplc do attempt to do this right nov;. 

PERLE: To do what? 
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m, SMOO'j?: To dev'-^lop prograroft. And then they find 
customci's for this program, you see, Xti other words, they 
don't always custom build a program for each customer. 

JUDliTP, FULD: Yes. 

MS. raLCOX: Ihis may happer r --ademia-v/here 
programmers do write programs, it is a very real question of 
who ovms them, becrl': ■ the university has not been seeking 
that protection to ... . Ify it, would that be true? 
SMOOT: Ye So 

JiJI?aE FULD: Again, thank you, Uv. McCloskey and' . 

Mr, Smoot, 

m. McCLOSICGY: ^Ilank you. 
. ^^R,LEVII^E: This concludes this portion of the 
proceedings, 

- 0 - 
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AFTERNOON S E S S. I 0 N * * • ' 

JUDGE FOLD: We are going to hear this afternoon, 
from the American Federation of Information Processing 
Societies. ' . - 

Mr* Nyborg^ you are going to introduce the speakers? 
MR* NYBORG: Thank you^Judge Fuld^ and members of 
the Conmission, 

I am going to briefly introduce the American 
Federation of Information Processing Societiet;^ to vrhich 
refer by acronyin as AFIPS^ and the testimony vAiich AFIPS has 
arranged today. 

My name Philip Nyborg> and I am Director of the 
AFirS Tvai^hington Office, 

Also mth us today and seated behind us to the 
left is Dr* Robert Rector^ the Executive Director of AFIPS* 

Iv/ould :rike also at the outset to introduce the 
witnesses invited by the three AFIPS societies participating 
in today's testimony* 

They arc Mr. Herbert Bright^ Invited by the Asr^ocivatio] 
for Computing Macliineryj Mr* Williain Moscr;, invited by the 
Data Processing Management Association j Mr^ Herbert Keller^ by .. 
the Coiiiputcr Society for the liir^titute for ElcctricoJ. and '^3=ar:±xot 
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Engineers. 

APIPS itself is a federation of fifteen nonprofit 
scientific and educational oreani.^ations^ societies which ' 
together broadly represent over 100,000 individuals concerned^th 
computers and their various applications. 

AFIPS has no coinraercial entities as members, anO 
neither APIPS of any of its constituent societies have a ' 
commercial interest in the copyright protection for software. 

The basic puiiDoses of APIPS are the promotion of 
information exchange amongst professional and technical socie- 
ties and governmental groups, including amongst the societies 
nonprofit international groups, and --ne dissemination of 
reliable information on information processing to inteiested 
groups in the private and governmental sectors as well as to 
the general publico' 

AFIPS activities are carried out almost entirely b 
non-paid volunteers who participate in APIPS as a professional 
activity. Typically, our activities are organised around 
specific comBiittoes, which address the various substantive 
areas in which AFITS is interested. 

The fvmction of AFIPS in arranging this testimony 
has been to provide the Commission access to tecJinical o>;rca i:iso 
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vathin the AFIPS societies • None of the testimony presented 
here should be cons-trued as the official organizational view- • 
point of APIi'S. 

APIPS society members are users of zoftv^xe as both 
progiarm jrs and systems analysts. They are authors of their 
'o;m software as well as users of other peoples' software. • 

Our societies have various activities in topics 
such as softv/are engineering and other aspects of software ; 
development. 

. Our academic constituency has a substantial interest 
in the development of software^ and many members of our 
constituent societies are managers of data processing installa-- 
tions. 

The individuals presxi^ntjjnig substantive coiriments to- 
day v;ill speak either as individual experts or wil : X-^rescnt 
smjjiaries of the comments of individual e>:perts with3.n their 
.v''ir>j) active organizations,, : 

Thuy do not speak on behalf of their particular 
societies unless they specifically indicate to the contrary. 

In (iJxl. cases time constraints lia.ve made it impossible 
to conduct a b: oad survey witlu.n the societies partici- 

pating hero, on the questions to be addressed by the Commis.sion,, 



87 



86 

Fina:i.lyj I vrould point out that the . testimony pre- ' 
pared here today has hecn prepared for presentation, and has. 
been prepared in an extraordinarily brief time period 'in order 
to be responsive to the Commission's schedule. ' ■• 

It is our hope that the Commission v;ill be abis to 
give greater consideration to the i.Tiportant issue of softvjare ' . 
copyright in the time period which vrould first permit a 
realistic assessment of the existing practices v;ithin and 
anticipated impact upon the information processing community 
with regard to softv/are protection; and, secondly , would p-erm3.t 
the opportunity to assemble, a substantial cunoxmt of the exist- 
ing analysis relating to the issue of software copyright. . . 

Should the Conanission decide to so proceed, I 
believe that the AFIPS Societies could be quite helpful and 
would be interested in discussing further participation. 

Our format for testimony vrill consist of three 
brief presentations followed by a period of approximately 
half an hour during vjhich our panel of vatnesses will respond 
to f)u:;si;ions the CoimissionerG v;ill present. 

JUDGE PIJIjD: 'X'hey would prefer not to be interrupted 
v;hile they are making their presentations? 

KV730rxG: I b.iicve that would facilitate things, 
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Judge Fuldj but we certainly wulcl be ajnenable to vjhatever the 
Commission would like to do. 

JUD^E PULD: Tlie first speaker v.dll be Mr. Bright.." 
m» BRIGHT: Judge Fuld^ may I point. out first as 
I did in the covering correspondence which I thinlc you have 
that it is clear that not only v/ould it be impossible for me ' 
to speak for the enormous spread of intere st in ACMj but I • = 

' happen to be the head and have been for ten years of a firm 
which has a commercial interest jji'the protectability of soft - 
viarcj so. I urge you recognize^ me as a not disinterested 

I witness, and I assume that you v/ill accept ray remarks in good 

i 

j faithj and on that basis I vrould like to proceed. 

I • ■ ■ 

I vrould like to call particular attention to the 

... ^ tKat. 

ra'vc ;>iat it seem.s . - r. one of the major questions of concern 
. ;> the relet ionship of possible changes in cop^yright protection 
to otlier fonr.c of protection that may exist for this softvrare 
entity; and that for this reason it seems to me' that the ques- 
tion of finding profitable and competent decisib-ns particu- 
lai'y from the legal point of view is a very impor- 

tat onc;, and I v;oulri call your attention to a comment that I 
referred to in my written note:; on the v;ork of tlio Comjuittoe 
on Computer Softvrare ProtocL-1.on of the National CounciJ. of 
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Patent Lav; Associations. Unfortunately the Conmiittee is not' 
active at this ti^ne. There are a substantial series of 
meeting minutes and related memoranda that I think could he-, 
of considerable use to the ConBnission, and they represent 

r primary legal based consideration of this question of the 

members including myself, vAiich you would 

call computer-oriented people, the others have an interest of 
some sort. So I would'-urge you take seriously the work of. • 
tJmt group as useful input data. 

JUDGE FULD: Is that attached to your report? •• . ' 
m. BRIGHT: I have attached only the latest member- 
ship list that I have available. Judge Fuld. 

JUDGE PULD: Do you have the material ha„ndy? 
m, BRIGHT: It is attached as part of the submission 
that APIPS made, I believe. i believe this is Attachment D 
to my letter, which is the ACM statement, 

I did also attach an additional comment consisting 
of a response to a question by Com^nissioner Dan of about a yc^i 
ago in eor.nection with this T'JIPO cinference :in v;hich i spoke 
to the question to some- extent of the representation of soft- 
ware and what it mec-jxs, 

With regard to the qucr.tioi .- f v;ere circuXatcd 



by the Coimnission I have attempted to malce some kind of respon-; 
ses, hut I am sure that anyone looking at it vjill recognize 
that in most cases it simply v;as not possible for me to give a j 
responsible ansvrer inasmuch as I vfould not^ even if I could 
after extensive reviev/^, attempt to speak for about 32^000 
individual rj?s?jibers> and corporations and I75 universities ♦ 
We do have some disparity of vievjpoint-, so most of the questions 
unfortunately • called for rather specific kinds of . ansv/ers to - 
mich v;e can^ I think in good faith ^attempt to speak to the 
substance/ the definition of the terms as commonly understend^ 
and vjhat we as individuals m.ay consider important and meaning- 
ful both to the industry, and to the public • But I do v:ant to 
meke sure you realize that in many v/avs it v/ould simply not bet 
useful for me to attempt to respond specifically to questions ' 
v;hich;> in fact^ be considered in terms of the point of 
view of the speaker • 

I would say by and large the AFIPS Societies include 
a very broad spectrum of interests • I would say that even in 
that group ACM may represent the broadest and least sharply 
focused membership of a3.1. That includes people ranging all 
the way from purely mano.gement-oric)ited people, operations-- 
oriented people .^to many of our most distinguished academic 
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workers, and, in fact, ^^^^ 
most meaningful work in tte most abstract areas of computing' 
has come from people v±io are active members. So I think it 
is important to- recognize that. • 

I think this does, however, mean that ACM as a part 
of AFIPS does represent a reasonable - resource as far as the. 
Commission might iijia itself interested in setting answers to 
questions, recognising that in some cases specific information 
maybe available, allowing the appropriate ajnount of time and 
contact with the right people. So that I would urge you to . 
2nake use of this as, in effect, a public information source 
which the society would be delighted to provide. 

I am speaking at this point for the President, vath- 
whom I have discussed- thiis . testimony, I believe, .last night 
for the sixth time since this invitation was issued,. And I 
can say that the society recognizes the importance of what you 
gentlemen are trying to do, and i<^. anxious to have you operate 
with the most meaningful input, so we would like to help. 
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MR. BRIGHT: I believe that concludes v;hat It vjould 
be appropriate for me to volunteer ^ Phil. . 

. If the Coiranission or if anyone has a question at . • " 
this point or at some other time^ I V70uld be happy to try to- 
jBspond. ,' •' ■ 

JUDGE FULD: It might be helpful if \je heard the ' • 
other gentlemen^ and perhaps there would be similar questions. 

MR. KOSER: My noma is William 0'. Moser^ and I ain 
from the Data Processing; Management Association. I do have 
a short disclaimer. 

First of all^ unlike Mr. Bright rny firm is not 
engaged in ?aiy area of softvjare where patentability would be 
any interest to me personally. But like Mr. Bright I carmot 
speak for a non-monolithic oreanization with any strength of 
the total number of that organization. 

9 

Plov.'viver^ perhaps because ve are little more naive, 
we will try to give you some answers^ specifically to your 
questions based on what v70 vrere able to detei-mine or feel ]$ 
the consensus of the memborr, witJi v.liom we v/ere able to 
di3cus53' tlie questions J and based on past discussions jbut all 
very informal. We have no formal committee to discuss these 
things at this tinie,. 
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With that, your first question asked: 
"Should a coiriputer program be copyrightable?" 
And this Mas in part of the question, "or patentable?" 

And in view of those two clx) ices only, we have to 
say yes. If there were another choice, we might not say yes 
tooquicklyj • .' 

We believe programs should be copyrightable. 
J^JIXJE FULD: By another choice, what do you have in 
mind? 

MR. MOSER: Possibly another type of protection . 

imder lav7o 

As far as, "Should it ^patentable?" our feeling at 
this point is that the law so far seems to have, been intei-pre- 
ted ^it could be patentable if it is unique, exceptionoj.ly 
unique . 

We don't see any reason to deny that right, at least 

not nov7. 

Tills patent area, as we saw this morning and that 
you all noticed, is so broad that it probably needs a whole 
other series of hearings.- 

J/IR.LEVII-JE: Let me just at that point asK 
What percentage of programs would you entimate arc 
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GO unique that they might qualify for patent protection? 
I-ffi. MOSER: Very arnall. 

My conversations with people in our membership indi- 
cates the law as J of course j inteipreted so far we can't be •• . 
very v/rong. . - 

Does that arsv/er your question? 
MR. mvim: Yes.- ' • 

m. MOSER: "Should the tyipe of protection afforded 
I vary according to the nature of the program?" 

Again J we don't feel that it should. If a progrer/i 
or softv;are is vjorthy of protection^ one type of protection 
hopefully vjould be able to cover all types or natures of 
programs. 

"For what length of time...?" 

¥e don't have strong feelings in this area. 

As evidenced in the discussion this morning there is 

a wide disparity in the time frames here^ and the speed at v/hich 

i 

the teclmology has advanced in the past may or may not continue 
in the foreseeable future. 

Fe don't at this time see any reason if it is made 
to fit into present lav: that the tJjiie period for software 
should be any different than the time period for other things 
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covered by the same lav/s. . . " 

MR. LEVIPffi: It does not requilre the same kind of . ;. 
protection! of, let's say, the v/ork of fine literature might, 
it^ useful life is shorter. 

MR. MOSER: Viy tendency again based on the feelings' 
is, yes, it is shorter, aiid probably vjill continue to be some- 
v/ha't short ero . ' 

And one further ansv;er, I vould also take exception' 
to the five years being ^ong enough. But to give you a specif jlc 
nuiiiDer beyond that is . very difficult. 

"Should copyriisht protection of computer software' 
be 3-imited to the right to make and vend.,., or should it 
extend to use of tru- program.,,?" 

\7e feel that it should be extended to the right to 
make or vend copies. We qualify this by adding that there 
would have to he- a major difference betv^een the purported 
copy and the original in order to exclude that copy from 
infringement . 

m, NIMMER: May I ask at that point, you wore here 
this morning and heard my hypothetical o.hout our list of top 
lavryGX^c and vhat have you. 

Hov; do you see computer program protection in that 
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ligjht; that ic, if these instructions that I give iny hypoth.etica 
assistant to go out and find the 100 lav^ers hy fol3.ovang the ; 

* 

standards I. suggested, would those steps per se that I have 
outlined be regarded as protectable under^^if it were put into 
machine- readable fom, would the steps per se be protectable?" 

MR. MOSER: Yes, vjith • scree qualifications. 

The- object that you vrant to get v;e don't feel should 

be protectable. 

MR. KTi#ER: Tlie idea of a 100 top lavjyers? . 

MR. MOSER: Riglit. But the v.'ay that you get it we 
feel should be so-nehow protectable. 

l«m. NIMI'ER: As distinguished from merely the 
language that I write out about doing it, the actual steps 
of going to the courthouse, looking up the courthouse records, |.- 
comparing the number of won cases with the number of lost casepj; 
et cetera, those various steps, quite apart from the language 
you think shoiild be protectable? 

MR. MOSER: Yes. 

l^m. rM.IER: And that is what you mean by protectionj 

for a program? 

Wx. MOSER: This is v/hat vje think is desirable. 
MR, hTBORG: Mr. N;a:uner, if I may point out one 
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further aspect on that. We have discussed internally with the 
group, as far as purQotLng that analogy I thlnlc it is important 
to recognize that by. nature computer instructions are much * 
more specific and detailed than the kind. of instructions you 
reference in your hypothetical • They also have a much more . 
specifically operative nature^ and that once in* the machine 
context they have a much more specific function than the verba^': 
instructions • . • 

Iffi. NIMt'IER: . I am not sure where that takes us^ 

Iffi. ITYBORG: It is a difference in degree^ but X 
suggest that the difference in degree is sufficient to possi- 
bly make your analogy inoperable « 

\Te have alv/ays had the instruction setSj> but instruc'*- 
tion sets in the conrputer- context are considerably inore mean- 
ingful. They operate — to clarify — they operate a much 
more specific level o 

MR* ini«fi>®R: But if I V7ere more precise to my 
non'-machine assistant^ and I told him exact3;y hovr many steps 
to talrc to get to the place inhere the records are contained;^ 
and was precise at every step beyond v/hat ordinarily one 
would e>5)ect in human- to-human contact but if I v;ere that 
precise^ then would it be analogous? 
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im. KYBORG: I would argue that it v/ouldn^t. ' 

Again^ the difference is in degree. If you spealc \. 
literally^ the instructions that go' to the conrputer are in . • 
the order of thousands or hundreds of thousands^ and they are i 
not that specifically detailed* In prin.cipal I ' believe in . 
the analogy^ but I believe the difference in degree is quite • 
significant o * * 

IIR. MOSEIh If i:could junip in* where angels fear to 

tread* 

If your instructions v/ere^ Mr* Niimner^ to a hmiBAx 

who could dn^ nothing beyond or different from what you instruc 

of iwsffuc.tion^ 

ted him to do.^ and you gave him such a specific degree^and 
your entire field of creativity or livelilaood were to give 
instructions to that sort of a beings then the analogy might 
come closer to what we are doing* 

MR. BRIGHT: T thiiilc^ also ^ Mr* Nimmer^ although I 
wasn^t hcre^ I heard secondhand your analogy whichlthought 
Us a very interesting one; but I think seriously that you 
vrould come much closer to realism if you thought in terms of 
instructions to a player-piano on a roll of old-fashioned 
wide paper tape than the kind of things you v;ould give to a* 
hiunan^ which without his intelligence are really not very 
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meaningfulj and, furthermore, the v/riting do\m of which arc 
totally incidental. And, in fact, the visual representation 
of v;hich is incidental to the effort^ and cost and value 
involved. 

So I think in that sense 

MR, NH^IER: In other v;ords^ the expression is really:? 
unimportant? 

MR^ BRIGHT: Exactly o In the -case of a -conrputer 
program quite seriously the program is^ in fact^ a machine • 
Some prograr.is are» in fact^ our conTpany makes a pofat of this^ 
some programs are substantially machine independent^ but vlll 

do precise.ly the sarue thing that different computers and in 

do. . ^ 

som.e cases different kinds ^ So that the program is in m.any 

v/ays a machine; and ^ furt3ierr»iore^ the cosfe and values in 
creatiiig each step may be very large coDipared to the cost of 
trans crip ticn* 

MR, PERLE: To develop the analogy of the player- 
piano^ viho/c would be the program :iJti the player-program^ 
certainly not the music roll^ because that is not v7ho.t the 
machine is instructed to do; that is the renult of the computcy^? 
prograjw, 

MR. BBIGin?: "J: think that is a poor analogy. 
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MRt PERLE: IJliat would "be the program in a player- ' 
piaiio? * • . 

MR. BRIGIET: Well;, I thjjtik in the case of a playert- 
piano:» the program is pro'ba'bly tied up in the timing mechanism; 
and the spring motor and a set of gears to turn the drum that 
pulls the data off the paper tape* ' 



MOSER: With regard to the right to use^ our 
response depends on the definition of "use^" of course* If "it?^f 
means the execution of a progrcjn obtained not by copying^, but 
by some other means such as stealing it^, then copyright pro- 
tection should make such use illegal o 

And 5 again;, the v?ord copyright is in here primarily 
because that is v;hat your questions addressed* 

I vjould like to say just that protection should make^^ 
such use illegal o The point ' follov^s also from our definition i;, 
of "copying" v;hich I vjill go ilnto in a miiiute* If^, hov/ever^, 
"use" is defined as v;riting a i)rogram^ a substantially different 
program^ to make a computer achieve the same result as it would 
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In execution of a copyrigl-itod program^ such uce chould not be 

MR. MILLER: You heard the discussion this morning, 
ahout perfoiTiiance? 

MR. MOSER: Yes. 

MR. MILLER: Woll^ what is your reaction to that 
since it is not covered by either part of this paragraph? 

I'/lR, MOSER: The performance — again^^ rememher I 
am far from a lav.yer^ far from a dramatist . — 

MR. MILLER: There is a legitimately purchased copy 
of a program by As A lends it to B; B puts in B's computer^ 

MR. MOSER: I don^t think that, our members feel such 
a thing should be perraitted. And I know that you referred to 
lending your book to a friend^ and again it is tough for us 
to match these things up because to us software is different^ 
the programs are different from a book^ or anything else that 
we are able to define* It is something wholly different. 
0?hat is vjhy it is so tougli for us to say it belongs to copyrighl 
law or it belongs to patent law^ or even for me to ansv/eryour 
question. 

MR, BRIGHT: May I suggest one clarification in 
v/ording? This question of what do you soli* V/hen you authoriJic 
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someone else to use a program, there Is a l6t of controversy 
V7.1thiii the field. 

ITow vie chose alr.ost ten years ago to use the term . 
"usage lleense'-forwhat ..e se3.1 under clearly specified condi^; 
tions. I thinl, most vendors in the field ..ill take the positi| 
that that , is v;h..t they are selling, men you sell a program, 
you ti^ically sell life-title interest, including the right to 
sell it to someone else. But when you sell a usage license to 
a user, I thii^ you have nov: described T.hat the transaction 
consists of* 

m, well, if that is the case, aren't you 

fully protected by the law of coi^ract, and what more needs to 
be provided to you by the law of copyright? 

Ifnen you sell a player-piano with all the gears and 
tiardng mechanism, as long as' the gears and timing mechanism do 
not meet the standards of patentability, nobody would ever 
suggest that thejfe's copyright protection in it, or that there is 
a^y secondary restriction on the purchaser of the player-piano 
to resell it unless it is in 'the original contract. 

m. BRIGHT: One outstanding difference and that is 
the user perforce must be a manufacturer. You cannot execute 
a computer program with.out copying it in a fom which can be 
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used by aiiy other user* Consequently the act of copying for * 
use constitutes in iriany v/ays remanuf acture • 

I^Rt MILLER: I can refer to the analogy of the • 
player-piano;, but I still ask v;hat do you need from copyright 
that you dbn^t already get from contract? 

MR. IMYBORG: Professor Mller^ if I jiiiglit make the 
suggestion^ contract protection will .give you x)rotection mth 
regard to parties to the contract aii.d not* others in general^ 
and there are , uses of the kind that you 8.re describing by non- 
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ME. MILLER: Yes. But^the lav7 of torts as a supple- 
ment to the lav7 of contracts and you can get a third person 
inducer to the breach « 

Nov7 what do you .need from copyright that the common 
law or contract doesn't give you? 

MR, ITYBORG: For e:>:amplej» the thief example ^ if some* 
one steals a magnetic ta^pe version of a program and subsequent 
proceeds to the kJjnd of use tha.t you are describing;^ there is 
no contract breach necessarily o 

MI^ MILLER: No^ but the lavr of torts is going to 
take care of him as a converter^ and indeed criminal lav; might 
also take care of him. 
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MR. KYBORG: Yes. • - 

MR, MILLER: In other words 3 you v/ant some form of 
protection^ I would like to know, what it is and v/hy we should 
try to force fit it into copyright as opposed to Mr^ Perle^G;.:y 
suggestion this morning that V7e are really talking about some| 
thing dji the business competition or unfair. business practic^,| 
business area, not copyright o 

MR. MOSER: I vrouldn*t for one talce issue with the 
fact tha,t it needs to be forced into copyright. In fact^ we 
lean towards protecting v/ithout forcing it into copyright o 
But v7e do believe there needs to be more protection^ and the 
only reason I can givejou for this is that people who are 
presently trying to market softv/are don^t feel that they are 
safe in doing so because copies can be so easily made and theil| 
efforts can go dov;n the drain so quickly* 

MR* MILLER: Of course. So could a number of other^^ 
indiistries v7holly unrelated to the computer industry claijn 
that they need more business competition protection. 

loR. MOSSR: And Ij . of course^ couldn^t argue ' that prig 
v/ay or the other. 



"Question Ko. 3. T-Jhat constiltutes copying of a 
contpuber procram?" 

¥e feci that copying shouM encompass making a new 
version (even in another memory medium), includfnj putting the' 
program into the memory of a computer for execution, or for. 
storage and/or for V7hat they, call output c ¥e also suggest " 
that any man- readable and/or machine- readable format should .• 
constitute a copy; further, copying should include conversion 
from a language. and the discussion this morning I think, mad-;:; 
clear the difference between source language and machine •■ •. 
language — to another . language and any simulation by one 
machine or one coraputer of another computer's language. 

"Question Noo 4. IJhat type of additional legal 
protection for software is needed, as distinguished from 
more effective enforcement of the present law?" 

The members I contacted again felt that this hearing 
or group of hearings vrill maybe we hope lead toiiDre specific 
treatment of software in copyright, and/or patent or some law; 
raore specMc treatment is all we" can 

really hope for. We do not viev; stronger enforcement of 
existing law as an adequate solutj.on. 

These are feelings t}iat I get from people who are 
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again encage d in the vending primarily of sortv/are.- 

l«D.l. PEIu:Ji!; Does softvjare mean prograjn or does it 
mean other types of input V . ' - . 

MR, MOSER: Komially^what I think our -standard usage 
is-it means programs or groups of programs.' There are people 
\fho vrill extend it to data bases or masses of filedh^formation 

I think I am right that the normal usage is px-ogram • 
or groups of programs. 

MS. KARPATKIN: ' 'Do you use flowcharts? 

MR. MOSER: As softvrare? " • ■ 

MS. KARPATKIN:. As softv/are? . 
■ MR. MOSER: Iwould include them as supporting docu- 
ments for some sorts of softi-zare, but not as software per se. 

MS. KARPATICIN: • ShoiUd they be copyrightable, too? 

m, MOSER: Icl rather not answer that. I don't have 
a good feel for that. 

MR. NIMjSIER: May I try another analogy? I need 
analogies in order to analogize areas that I feel at home in, 
aiid see their sim.ilarities or differences. 

Take what is called a television format, the idea . 
for a program, not the story per se,but a game show format » 

Somebody comes up witli an idea to do a quiz 
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shovr based upon guessing the retail price of products; you 
guess it atid you get the product # 

Somebody vrrites out a format. Tlris is the basic ' 
gimrnick of the format, but maybe it is a little more specific; 
You choose the contestants in a given way, and the master of 
ceremonies will stand in a certain place, the contestants will, 
be in a booth or something of the sort. ' . 

a?lie format does not purport 'to say \-7hat anybody, 'in 
fact, says on any given prograjn. It just sets up a situation. 
In other words, directions to the contestants and the mast-er , 
of ceremonies as to hov; they go about playajiig the game on tele-:, 
vision. 

Now that kilnd of a format is not generally regarded 
as protectable as format per se. The actual viriting out may 
be. Nobody may repeat what is said In the format per se or 
the particular vrards, but the idea of that for a game show is 
not per se protectable by copyright. 

Nov; is that analogous to a computer program, or is 
it different in principle in some way? 

im, MOSER: It seems that it must be different in ' 
principle, Mr, Ninaner, 

We again don't propose that anybody be stopped fromvl 

■ ■ ■ ■ '■ .' • ''''^^y'''^• 
■ . ■ - . ■• • ... .■.rlr,-j,ii: 

• .■.;';.:;;v!| 
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making a computer do the same game shovr^ so to spealCj or have 
ihe end result. . 

MR. NIMI-IER: No.. But it' is. just not the end result,.' 
The end result there might be somebody vrins and somebody loses, 
But it is hov; you get to that result ijhere you have instructionfei 
on what kind of skills aire called into play^ and the general" 
directions of vjhat the participants should be doing in order' 
to reach this end result. . . • • 

MR. MOSEB: But you said v/hen it is written down in 
.detail it v/ould be copyrightable? Agaln^ I don't know abcnit 
the copyright ability of even that idea. 

im4t«IER: Just take my word for itj that the 
format per se is not protectable on a television shovj, and I 
am trying to. see whether that is like a program or whether it 
differc in essence in come vray. 

MR. MOSER: I think you and I have the same diffi- 
culty. You are trying to fit it into the copyright lav7j 
and it .can't exactly be fit l'ji. Software programr. cannot be 
fitted into copyright, 

MR. LACY: Mr, Chairman j I wonder if the difference 
here is the relative weight of the v;ritten expression as ..^ 
dictinguichod from the embodied idea and the two formats and ; ^1 
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the tv7o concepts; in that^the instructions for compiling the 
list for the 100 lav/yers or in the format of the television 
show, you are dealing vrith a situation in which the idea is 
in real life conveyable oi.'ally if necessaryj it is apprehendihpLe 
by dji intelligent TV producer and/or researcher in the court- 
house in a generalized description. If you v:rite it out the 
writing is almost incidental^ the fact that the writing is. 
protected does not really protect the idea. You are dealing 
in the other case with a written set of instructions that may 
hive been pointed out in terms of 50^000 steps, The idea has 
no meaning in real life except as it is v/ritten down and- 
v;ritten dom in precise machine comprehensible form, and all 
that is sought to protect is that writing down, but once you 
have protected that you have, in fact, protected that specific 
idea of a skillful program. I understsjid that this program 
has a certain architecture, and on top of that^ architecture in 
another case, I don't think there is any difference in that. 

theory, but the e:>^reG5ion is copyrighted, although the idea 

IS* 

isn't, but in this case the computer program^* in the former 
case the writing is almost incidental to the idea. In the 
second case the concept has no real meaning until the labor, 
the enormous labor^that of producing this.'| 
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mult i- thousand step alogrithrii formula^ has been gone tWrougVi. 

MR. MOSER: I wish I could have said- it as vrell;.'' 
l.m. ll-IYBORG: l^Iay I attempt to make a useful distinc- 
tion V7hen it is very articulate^, one I think which reflects • ■ 
similar feelings to most practitioners in this field, I think 
most of the practitioners who feel. that softvxare protection is 
appropriate feel that it is obviously* appropriate for the- 
code itDelf, The way the programs are coded it is possible •• 
to vrrite essentially the same program instruction by instruc- 
tion^ say^, in a different language or in the. same language Usi|| 
different variable names v.iiich give it a different superficial 
appearance J but it is so close to the original coding that many 
practitioners feel that it is a copy. 

Wow there are deeper levels of structure in computer 
programs more conceptual levels. Flovjcharts can represent a 
very broad conceptual level In a program^ but I thinl-:the 
deeper you get into those conceptual levels the lees people 
feel they shotGLd be protected by the underlying sequence of 
steps. 

MR, PERLE: The "Less" did you say? 
MR. NYBORG: The less. 
MRc N3'J.fi-IER: The more abstract? 
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Iffi. IIYBORG: The more abstract^' the farther you get 
away from the actual code; I think any practitioner v:ould feel 

T 

that there is a fairly specific level of steps^ if you go 
right underrneath that code, step by step, that they might .want 
to protect. 

And again this is just a broad conception of vjhat . 
practitioners seem to be sayiiig. 

m, PEItLE: Well J one of the things that Ms. Karpatk:. 
said in regards to that I think bothers me a little. 

There is 'no question in my mind that a flowchart • is 
copyrightable, none whatever, in the same v/ay that a set of 
instructions on how to make out of balsa vxood a spad from 
World War I, a model airplane o 

There is no question that the viritten representation;, 
the flowchart and the vxritten instructions on how to build tha-p 
ai2T»lane are copyrightable o 

There is also no question in my mixid that the copy- 
right proprietor of the instructions on hov; to build the air- 
plane cannot keep somebody from building the aiiplane and 
follovdng the instructions and using the idea as expressed in 
that flowchart. 

I don't know if that is helpful or not. 



112 



Hi 



liiB, K/VRPAOXIN: You arc cjtprcssing it in a slightly 

different way. . . • ' ■ 

I'IR. PERLE: You are applying it, and from what I hea;:- 
today I think what you are doing here, if you vrill, and corre|:| 
me if I am wrong,, is going from tte flowchart, to the specific 
application of the ideas that are contained in that flowchart 
as you actually build with your' instructions. 

MR. NYBORG: ¥eli,I would differentiate between the 
ideas c^^d the very specific set of ideas about the instruc- 
tions that underlie the code. Flowcharts can represent prograks 
structured at many different levels, a detailed level, a very 
broad level. Th2 flowchart is in itself an expression. It 
can be an expression in the broad concept of the progrsjn or 
it can be literally down to the detailed instruction by 
instruction. I don't Icnow if we can really get much help from 
looking at the flowchart idea per seo 

MR. PERU!!: Well, to get back to the instruction 
idea,- is it necessai-y from the standpoint of those of you or 
in your industry who produce programs, is it necessary that 
you have control, economic control, over the application of 
the program, to use the progreun clearly, yes? Clearly? 

MR. IIYBORG: I wou3.d defer to ray witnesses, but I - 

113 



1 

M 



112 



thinlc it vjould. 

MR. PERLE: It v/ould have to. That is ivhat have ' 
been saying* * 

MR. laMMER: Right. 

MR. PERLE: In one v/ay or another you have to get 
protection. So that is clear. The only question I think 'to 
this Commission now is .copyright^ the right frameivork or the ■ 
rijght form for the protection^ Ccpcernm^ protection, clearly 
they say they have to have it. I wonder who says they don't 
have to have it. Anybody V7ho v/ould say that protection need . 
not be afforded programs? 

MR. MOSER: Some of our very inembers. There is a 
diversity of opinion. Some people feel that a lack of pro- '. 
tection vzould make it easier to gain access to other people •s 
works freely instead of paying for it. But vrhether or not that; 
is in the public interest or the business interest is open to 
a lot of question. 

MR; KOLLER: 

Some of these software houses believe there is adequate pro- -I 
tection now^ not in the copyright law per se^but in the tradel;| 
secret ajid contract area^ and they wonder v/hat the brouhaha 
is about* They say^ "vre doh»t 

need any of this«" Yet these same conpanies I find copyright|| 
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their proprietary programs* They also copyright their documen- 
tation as much as possible j which are more convent lOTia] ' 
documents^ of course, • : 

MR* PEI^LE; Some people vjear belts 2tn5 suspenders • . • ' 

MS. KARPATKUT: Is it so much a question of what 
sho-uld not he protected as it is a question of whether all the 
interests that need to be assessed are going to be considered^ 
Even if nobody comes fon;-7ard and says^ "No protection^" we 
still have to worry about interests to be served if we don't 
have copyright protection in these programs. And it is our 
responsibility even if there is no advocate for them. 

Iffi. LEVIITE: Tomorrow morning vje are going to hear 
from EDUCOxM v.'hOj I think, has a different position on protec- 
tion of computer software. 

. .MS, KARPATICIN: One area that mi^-ht he' helpful to us 

if • 

is^you could analogize to other works which are not protected 
hy copyright and for vfliich there is no claim of copyright 
made, and v/here the ordinary business transaction and legal 
relations provide sufficient copyright. I thinly straight off 
in the course of ray o-m xrork mailing lists; lists of subscribejci 
to magP-r-lnes are constantly rented and exchanged and are not ' 
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copyrightedj and moreover they are stolen, 

MR. PERLE: They are not p-ublishedj therefore j . 
there is no need for statutory copyright o They are copyright^|| 
because of the conimon law copyi-ight, every one of those lists; 

MR. KOLLER: Did you say these are not stolen? 

FiS. KARPATKIN: They are stolen^ 

14R, "KOLLER: l-Ihat about the typical professional 
societies that publish' their membership directory^ and people 
could very laboriously copy those who are listed. . 

MR. SARBIN: . A customer list is a classified trade 
secret? ' ; 

MS. KARPATKIN: Yes, 

MR. KOLLER: Provided you keep them secret* 
MR. FII<2'IE1R: Well^ but you don't violate the secrecy; 
by an individual sending out mailings. 
MR. KOLLER: Okay. 

ilR. BRIGHT: If I cotad bring vip isomething. 

If one follows a textbook approach of coinputer '""^ 
programmljagj one studies an operation^ one develops a flow- i^tt 
chart oxrblining the process that Is to be iinplementecl in 
computer codC;, and the flowcharts may be at a very superficiaLif 
level indicating very fev; steps of how it can be accoiiiplished^ 
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they may be much more detailed going dovm to a first-rate 
instruction level as you have indicated;^ but then that might, 
be ajialogized to an author developing a plot. for a story^ and • 
a basic set of .characters. But once the author has done that; 
th4p.uthor then has to choose v/ords from the English language' , 
to implement the story 'in words that communicate to another 
human being vjho has a mind that can interpret it and fill in 
gaps and supply background^ the computer does not have that 
capability^ and the coding that has to be done to implement 
a flovrchart^ .1 have heardtlne figures; ^coding^ the testing^ 
the debugging^ once a flovichart is developed for a computer 
program may represent the most substantial part of the invest- 
ment in developing the program. 

Now how that com.pares v/ith the analogy to the author 
composing ^. literary work^ I am not sure^ because I don^t knovr 
hovj one can compute the author's investments But if what you 
are saying needs to be protected is the investm.ent that goes 
into the developing^ the testing^ the debugging^ and the develg 
ing the set of usable code^ that may be something very differe|| 
from protecting the underlying process v/hich is expressed in 
the flowchart^ as it v/ere. 

MR, MOSER: That is the part where mor.t of the 
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investment usually iSj but many of our people vrould like to 
see the protection of some sort go just a little beyond the faci 
that it is^ost costly part andj if you vxouldj protect the 
structure^ not the result^ not the idea^ but the thought, pro- 
cess that you- force the computer to take to get that result. • 
14E. GARY: Mr. Chainnanj Iwoiad like to ask this 

question. 

I think this mornir;g it was said that if you give ' 
a coiYiputer programmer a flowchart and tell him to process 
this J and if you give it to a 100 different prograimers you . 
might get a 100 different programs. In other vrordSj each 
programmer is going to use his ovm style and so forth to come 
up vri-th an answer. * 

Is that a general statement that you would agree wit^l 

MR, MOSER: I remember the broad testimony. I don't ;' 
think that you were giving him a perfect flowchart v;hich could 
be in varying degrees of detail^ but giving him the problemsQiV^I 
a 100 programmers a problem it is likely that they would ali};AjJ 
come up with different ways to arrive at the same solution. <: 

MR. MILLER: What do you mean by "different ways"? 
The model that has been set before us is a program with ten 
to 50,000 instructions. 
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MR. MOSER: All right . 

MR. MILLER: Now x-ihen you say you give a problem- • .. 
solving exercise to 100 different programmerSj and they each- .. 
produce a program of ten to 50^000 instructions^ how different 
are they? 

MR. MOSER: They, could be different to the degree 
that none of the 100 would.be the same in entirety — 
MR MILLER: Yes. 

MR. MOSSR: — and that many of the 100 would not be 
duplicated in any v:ay. , ' 

MR. MILLER: That every one. of the ten to 50^000 
instructions is different? 

MR, MOSER: Wellj that is conceivable. 

m. MILLER: Conceivable? 

MR. MOSSR: Wellj that is hard to say. 

MR. KOLLER: I think Mr.Moser is trying to give an 
accurate ansvrerj hovrevcr ^ . you must recognize that every machine 
has a finite vocabulary. The- same instructions vjill be used, , 
but the sequence will be rather different, 

MR. MILLER: Okay. I still go back to a question 
or concern I had this morning. 

First of all J although the model of the prograjn with 
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ten to 50 J 000 instructions has been laid before us, I assume 
that there are programs vrith a thousand instructions; that is,' 
much smaller programs . 

Iffi.. MOSER: You are correct, . 

MR. MILLER: That may ^e probable programs in terms 
of the results that they achieve, 

I am concerned vdth a niMber of different things. ; 

First, the finiteness of the types of commands 
individual machines can react to, and my concern that the 
computing languages aren't rich enough to permit infinite • . 
variations to achieve the same result , so that if you start 
creating monopolies in certain expressions, you are blocking 
access to achieve the result by putting artificial constraints 
on the instructions that people can give the machine to achieve 
that result, 

I am also concerned about the smaller program and 
the possible impact that monopoly protection over expression 
in the sequence of instructions might have in a smaller progran. 

I am also concerned about the possibility that over 
time, with maturation iniiie programming arts. and a real nationall 
zation in the tecloniques certain set modes of programming, 
certain kinds in combinations and sequences of instructions to 
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produce sort of group results^might be vxell accepted in the 
trade as the efficient vray to make this machire result this • 
result and to have recognized copyrights in that sequence of • 
instructions five years earlier, you are going to prevent 
otlxer people who come to the art . a little later from using 
their machine in the most efficient way. .; 

. MR, MOSER: Your concerns are veiy valid, and we 
share them, which is precisely why it is hard for us to go 
for either copyright or patent law. 

There is a question of degree of the size of the' - 
program, and hovj to protect any program and still allow the 
creativity of other programmers to exist to solve the sajne 
problem in a different v;ay, because there is not an infinite ■ 
number of viords available as there almost is in the English- , 
language. 

MR. NYBORG: Professor Miller, if I can make a 
teclinical distinction. 7 

I think that the variability of computer programs 
if given a finite vocabulary depend somewhat on ho v; you define 
''the same instruction," because although a given com-^ 
puter language, say, FORTRAN, may have 50 specific instruction 
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those are instructions essentially v/ith unique fonnatsj "that'.p 

• • , .;.';,;t| 

they each operate on different variables ^ and given different^ 



variables that they can operate v;ith and the vxays they can 
operate on those variables, the potential instructions is '.A^ 
much^ much larger^ if not — /-"r'^'^^M 
Ivffl, MILLER: Okay. Let»s say v/e want' the machinei'lj*' 



to conipute withholding tax for each of 30^000 employees ^ and||. 
a 100 different programmers doing the master payroll program|p 



v/hich may have ten to 50^000 instructions to it ^ may come upM 



with 50 or 70 different variations on how the machine does itliM 
limited job of computing, v/ithholding' tax for each employee 

In five years r time the programming art may have - :'||| 
achieved a way of getting the machine to do that with ten- 3^ 
lean instructions^ 



Is it socially desirable that in order to do an 



end run and a soft-shoe routine around a copyright in that 4^;:^ 
program^ that other programmers then have to\ go through vtiie5i^ 



inefficiency of producing a sequence of a 150 instructiohsi^td^ 
get the withholding tax on the individuals Just because isbin^ i 



has a copyright in. the ten instructions that now^ everybq^y^^ 
vmderstands is the most efficient? 

MR. WYBOKG: It is probably not^ but would that^jf||^| 
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an Independent creationj too? 

MR. MILLER: I don't know. If it is not patentable|^ 
you see^ we are all admitting^ although we are not truly see-;;^ 
ing the consequences of adraissionj but the expression^ the. 
linguistics J the words are irrelevant • *::;^|| 

And if we go back to John Hersey^s position of sevei^ 
meetings now^ my God^ you are at a copyright once you have S| 
recognized that • • 

Wellj if you are: at a copyright "because you know thjii^ 
words are irrelevant and you are not .in patent ^it is not 
sufficiently novel or inventive or- an incroihent over the 
prior art^ then doesn^t isomething in our* society say it is v^^q 
for grabs? 

Yon know^ I am really Just asking these questionsv^f 



i 
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Iffi, NYBOHG: I thinK that the practitioners are askf 



ing themj tooj and I think it is clear from the exercise \^e -si 
went through in- preparing tMs testimony that there is a faii^iM 



large consensus for the need for protectabilityj and there; zg^^ 
iB very little consensus on how to stuff it into a particul^i^ 
legal document* . ''^M^ 

MR. SARBIN: I have a question* Are any of you 
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MR. KOLI£R: Yes, I am. 

MR. SARBIN: I am glad to hear that because I v/as • 
going to ask if you had talked vrith your lavjyers, 

I4R. SARBIN: There being some lavjyers here on the- , *• 
Conmiission struggling v/ith the concept ^ eager to protect v/hat 
should he protected^ eager to give the public what the public ' 
should have^ but not being V7illing to fit this thing into one 
category or ejiother vrith some shoe-horn necessarily^ you laiow# 

I was vforried from the testimony this inbrningj and 
that is why this afternoon iny worry has now disappeared^ that 
maybe someone had not asked his lavjyer about this^' but had 
decided here was copyright; therefore ^ let^s move it into 
copyright because the broadest protection may seem to be there 

Iffi. :NyBQRG: Let* me put it in the context of his 
testimony J if I may. 

We have attempted to bring to the Commission v/hat thtj^l 
practitioners in this field see as a need for software protect 
and the characteristics that protection should have. 

The average practitioner in this field Is not a 

lawyer. 
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MR. SARDirf: Ye^c I think It is worthwhile to suggejH 
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th2 average practitioner in any field should pay attention tog 
his lavjyer if we are going to be dealing vri.th the question of S 
what the law v/ill provide as protection for both the p\A)lic 
and the practitioners. . That is all. . And I am relieved to ' -^vl 
hear that there are lawyers here- — • ^^. '^--M 

MRo KOLLER: So I am,. ' , ^ ]f 

^MR» SARBIN; — "who are struggling with the same :;^|; 



question, 



question? 



MR. KOLLER: Is it fair to ask the Commission a 



J 

m 



I would like to ask Professor Miller ths follov/ing: | 

A man finds that there are a thousand sequences .-11 
of instructions routine which everybody has to recreate. 
Suddenly SDmeone discovers that ten instructions in iiie 3i| 
fpllov/ing kind of sequence will do the same job. ■ ;;| 

Has that man not made a very val\iable contributionvij 
to teclmology? 

MR. l-IILLER: Terrific. Terrific, Sensational. : 

■ ■ ■ ■ ■■ ■ ■: ■. v5^';3# 

That doesn't help me, though, in market, and ecbnpm3i| 
and social philosophy v/hich supposedly underpins, underlies 
the United States, that doesn't tell me v/hether he is entitled? 
to a monopoly in it* 12^ ^^^^( 

'V, ;vv.j:v.-1'-Ij.-..-; fti^SMi 



' 12^!- 



I am sure the fools at Chrysler in the mid-fifties 
who came up v/ith the big fin thought that they had made an 
innovation and creation for automobiles that they i-jould have 
liked protection for,bwit nobody would have suggested that you 
can protect the designs of the fin on the Plymouth » 

In other wrds, all I am saying in response iSj it | 
is not every creativity, it is not every drop of sweat in our 
s ociety that is entitled to protection. It has got to stand 
and fall in a competitive environment ^ . and your economy pro- 
duction, or your speed to the market-place, or your advert isihgil 



or the quality of your product gets you the larger share of 
the consumer dollar, not. a monopoly. And this Coiimiission,^seem 
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to me;,can't simply respond to a statement from a group, "We 
need protection, " by acting as some sort of v;elfare agency and\J 
handing out protection. It has got to react to some larger :| 
philosophical princioples, and that is why we are trying to |! 
work along vath you to see if anything fits anywhere o 

MR. MOSER: And we are tidying to ;irork along ;d.th yo| 
In all due respect, Mr. Sarbin, as far as asking 
our la.\ryor, titc did not have time to ask him. let alone vrait fdr 
his answer. 
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MR. MOSER: Shall I continue? 

JUXOE FULD: Yes. . " 

I-IR. MOSER: We do feel, that software and this v/orQ 
firmware is a suff iclentT.y unique commoditj'- that it may not be, 
possible to properly fit it within existing legal doctrines of ; 
patent or copyright. Software is in a sense a tangible • ' ■ 

"concept;" it is not tangible like a device j but; yet 
one can use it as collateral for a business loan. ■ You can' 
oftentimes go to your banl: and borrov^ money on it , Pitting 
software into existing lav; may well require compromises v/hipli ■ 
v/ould not be necessary in a totally nev; concept of protection ^ 

\le do believe^ as you pointed out ^ Mr* MiHery that > 
protection is necessary^ and v:3 in DPtlA believe that^as users 3 
rot so much as vendors^of the softv/are^ as the consumers^ if ' 3 
you vdll* , ^ 

"Question No. 5* How can additional protection 
for softvjare be granted in sxxch a v:ay that it does not lead : 
to monopolization o;f the basic ideas..*?" 

This one is really tougli for us. <| 

We feci that by protecting a system or a program 
in its entirety^ and by requiring substantial duplication in | 

■ ■ •■ • ; H 

■ ■ ■ • : ■■: 

order to constitute inf ringomcnt^ v;e can achieve this goal* ,\i 
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°"^Her ' 3.-fc be permissable for the .end results tg 

^Hain"^ ^ nuJ^^®^ ways, in many different ways. ' 
jiowev^^^ ^t^jj Q^nd this is a totally arbitrary figiil 

le years of experience and in looking 



'^gr^J^ ' ei gf^^ "^^^ experts could sit down theoreticalSI 



0. 

"^^oli ^ ^^Cigr^^ clecj^de ;-rtiether or not it liad been ' ;3 
coPi^Q ^ ^ from the one claiming infringement, .if /;! 

yo^nii, • .■ ■ ■ ■ \.V:i 

^J^IJSJ ^^"t do you mean by "copied in principlf 
^Seb: ^^•'■•'-3 copied — in other words, did I 41 



ana J"st change a few things and 



,3.es 



Say "his 



program," Were the princi|fl 



^^d 

,^^^EBJ "^^^UcipXe?' is a bad word for me to 



use. 



t you mean ideas or some expression; 



t:aKa ^'"^^ 



OpGJ . ^hink what Mr. Moser is talking abouU 
^dy Code, the written instructions^ 



cMOXig^ enf^^ ^ -fchei^ ^° "'^W you think you can call it youiH 
ov^n, d^^' ^t: ^,^^e to ^ _ ■ 



lIRe PEELE: In other vrords, you are saying, '"Just 9 
don't rip us off? "is vhat you are saying. • 

MR; NIMMER: Look, doesn't it go back to this vihoiep 
distinction betvxeen idea and expression in the law of popy- ■ 
right? /■ ■ •^vJf 



MR. KOSER: Well^ vjhat we are talking about .is how||| 
much is fair use^ I think*. . • . * ■ '':^0S 

MR. NIMMER: I think it is that^ but the point is 
when we talk about copyright protection^ the expression^ thatv^ 
doesn't mean that somebody can change a few words here ajidM^-i^ 
there^ and then it is a different expression^ and hence it ,is^ 
not an infringement • Expression is defined as a vjord of ;£tr|i^^ 
it , still may be infringement if there is substantial similari||j| 
of expression^ but not identical expression* 

On the other hand^ at the other end of the spectiwji 
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is^ if you take the essence^ the idea on a given level of . 
abstraction^ and it may be taken without it beirig?;^ 
copyright inf r ingement ^ and it is thought to be in the X^- l^^^^ 



interest of society that it should be true that one cannot^-^#^ 
take a monopoly on an idea^ and again^ you see ^ this in the ^ 
world of literature and motion pictures arid ;;te 
time* People have ideas they want to sell ^ and they may lie 
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valuable ideas in terms of monetary remuneration for the 
latimate product ^ yet copyright does not attach to the idea 
and it is thought that it probably shouldn't^ v/e should be fre 
to use each other's ideas. And I guess one v/ay put it, we ' • 
are struggling v;lth whether the essence of the sequence of • 
steps, 1,000, or 10,000 or 100,000, fall's on the idea or the 
expressions on that line. . . • 

m, SARBIK: I am- sorry. Go ahead. 

MR. DIX: Let me just follov/ that up vJith a word 
that I haven't used recently — maybe it was used this 
morning — and try to get at .what it is that is protectable. 

• Is it in a sense a substitute for the word "idea" 
the word "logic" and the way, as I understand it^ the computer | 
uses it? 

Is it the logic thsb needs to be protected, that 
ought to.be protectable somehow? 

MR. MOSER: I am tempted to say yes, except in the 
vray computer people use logic it is much more than an idea, 

l«ffi. DIX: Let me put it in another use. 

A concrete operation that in library and publishing 
related things is something that one has to face from time to: 
time and alphabetize. 
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Suppose I am publishing a dictionary, and I v/ahij tal 
get the type set up and so forth. 

The ohject of the program is to alphabetize a 
string Qf 10,000 -words to the third letter, let's say, sorae-:||| 
thing like that.- " • ' 

Now there must be several different logics for 



getting one there. I don't re&lly know how it is done, but 1 1 
believe there are- a variety of wayso 

It is not the whole process of alphabetezing that 
ought to be copyrightable, 'is it? . ; 

MR. MOSER:' The goal of alphabetizing? 

MR. DIX: Yes.' To generalize. 

MR. MOSER: That's correct, in our opinion. 

MR. DIX: One breaks that down to a series of stesps^^l 
and is it the sequence of steps that is copyrightable or 



protectable? I am just trying to find exactly what it is youil 
need to protect . / ■ , S|f^ 



14R. MOSER: We believe, Mr. Dix, that the steps aridg 
theij:. sequence together should be prptect able. 

MR. DIX: Even though the same steps may take r^^i^^ 
different forms of wrds to describe^ that i^^ the dociimen-^S|g 
tatiorx jniG^t not he exactly the Game. 
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MR. MOSER: Exactly the same^ right • • 

Andj In fact^ if i am not mistaken^ in that very 
exajnple v/as one of the fev/ patents issued to the softv;are 
business. If somehody vras unique enough to come up vfith a 
ne\<! vay to sort — 

VTR. GARY: Mr* Chsiinr»anj one follov7--up. quest ion • 

This morning you \:ere here^ the question, vas asked , 
I'Zhether the organizations that vzere testifying had ever con- 
sidered the possibility of imfair competition. That is^ had 
they ever testified to this Federal Unfair Competition Law- . 
v/hich has been around many years. 

May I ask you vzh'ether any of your organizations have 
considered the Unfair Competition Lav/ as a means and. have 
testified in the past on that? 

MRc MYBORG: APips has not. These gentlemen may 
speak for their individual orgar^izations. 

14R. BRIG^^T: Mr. Cary^ I think the group I mentioned; 
earlier i$ considering I believe that there ^^re five basic 
kinds of protection concepts. 

The legal distinctions v/e re never clear in my mind. ' - 
It is the difference betv;een contx^act lav?^ xmfair competition ^ 
lav;^ Gtich as it is> and other aspects of vjhat has to do.iv^ith _ 
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agreements between people and violations of those agreements * j 
either "by the parties or by third parties* But it v^ould seem>S 
though^ that the essence of v/hat people do feel is protectable 
is \/hat v/as obtained from somebody else^s irarlc* And I have . 
never heard of any serious, suggestion, that original creation 
should be prevented through the existence of some prior crea- 
tion of the same thing o ' 

Nov; it is true that vje have heard recently that 
in patent lav; in this field, in fact, - a patent has been • 
granted to a computer program, and it v?as mj'- impression there 
has "been litigation in an effort to prevent the use of origiriaSi 
creation, the use of something created not in any sense througl:i| 
cop5ring, and my feeling is that most people in the field, 
including those vrith products to sell and protect, would 
argue against the prevention of the use of something developed 
.originally by the usero 

MR. GARY: I threw out the idea just because it :'vjy'<$;^ 
seems that in your field one of the 'things that you are really; 
after in getting protection is to prevent somebody from rippln{|i 
you off, as it were, and it seems that some of the activitiesy| 
that could go on in the softv/are field do amount to unfair 
competition. I am just inquiring as to v;hether that is a fieJII 
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v/hich should be explored^ v/hether you think it is. 

Do you think copyright is the real arisvjer here? 
That is v?hat it is really coming dovjn to. 

MR. MOSER: In ansv;er to your first specific 
question^ DPK^ has not testified in regard to the unfair 
practices* 

In ansv/er to your .second question v/hether it is a 
copyright or patent or not,, that, is the very thing vie are 
addressing. 

MR. GARY: May I suggest that you talk to your law- 
yers about that possibility "just to cover your ov7n tracks^ as 
it vjere. 

MR. HERSEY: Mr. Chairman^ I TTOXild be very interested 
in hearing the rest of the presentation^ particularly Mr. 
Roller *s presentation. 

l^'IR. MOSER: I can be very quick here* 

JUDGE FULD: Please proceed. 

MR. MOSER: "Would stronger copyright protection 
for softvare encourage incroaiped sale... and less reliajtice on 
restrictive licensing a r 3:ang emen t s. . 

We believe that it v:ould^ because the vendor v/ould bd 
more likely to realize profits from good products. V/e believe 
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profits 

he is more likely to realize^f roin his efforts o We believe he 
is more likely to properly advertise them and make them avail- 
able to us as consuraers^ especially if the redress of injury ■ 
is not prohibitively expensive for him to imdertake. 

"How should the copyright notice be affixed...?" 
On any man- readable docment v;e feel it should be shqw 
on ..at least the title page and preferably also at the end^ 
mainly so it can be just some v/ay so that v/hen you pick it lip 
you are going to see it. . 

"In vjhat form should registratiai copies... be 
deposited. • .?" 

Jis a niinimuraj the program listing and a narrative oi 
the puiTpose should be submitted. There should be latitude to 
also enclose other supporting documents such as the flovjcharts. 
As far as the form^ vrhether it should be on film or magnetic 
tape^ microfilm or other media,. We do not feel that 
materials beyond a program listing and a narrative should be ,| 
required. There are many different ways of developing programs^l 

■' v' if, 

md not all programs for instance require flowcharts; there are^ 

1 



other types of supporting docuinent that can be just as valuable 
Very fcv; things are common to all programs. One of the things^ 
so far as vje know^ that is common is a final listing or the . 
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availability of the form. 

''How would the changes whj.ch you suggest affect the ; 
proprietors and users o..?" 
Vfe. are hopeful t^:ot by protecting proprietors^ we would make 'm 
products readily available. The proprietors would have greater^ 
assurance of commercial return, and we vxould enhance cpmpetitld^ 
by offering multiple but different solutions to similar probletjij 
The increased aArailability of software would in turn benefit || 
the users. We don't foresee protectioi for software having :£t|| 
significant restrictive^ effect on the users j again given the |i 
things v;e have discussed alDove. 

We want to thank the Commission for a chance to 



testify. 

JUDGE FUIiD; ^nank yoUj Mr. Moser. 
Mr. Koller, 

ME. KOLI^R: Now in making these introductions Mr v; -||| 
Nyborg said we don't all speak as individual Sj although there; j 
are similar positions of groups, or committees or members qf|i|j 



the socieitos. 



I am speaking strictly as an individual* I am .npt;.>|| 



a member of the Compter Society andj therefore^ am not tbta^^^ 
infoririod as to what their viev/point may be* But I have''some|^ 
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backgroiind^ as does my co-author on this paper^ Professor 

Macon ^ on both sides of this thing, and the legal side and 

the computing side. So I am going to go into this very quickly 

because of the houro 

First of all^ we must recognize that over the years 

technology has developed a distinct software^ and hardv/are 

and firmware so that ^every kind of hardware that you conceive^ 

and it becomes more and m.ore true as time goes on^ \io come 

up vath absolutely equivalent softv?are and vice versa. 

Throughout the morning arid the 

afternoon^ the more we have talked the more I have found the. 
(^ue^tion raised as to vihat aoluall/ is "the 

definition of hardware program ^whether we mean softvjare in 
general? Jhexe are many ansv:ers to questions like that. 

Nov; in the context as we here before the Commission^,; 
dealing with copyright problems^ v;e all make the assumption 
that copyriglit is the appropriate and desirable kind of 
protection;, and the problem^ I think we are grappling with 
is for v;hat and hov; far shoul-d v:g gOo 

Viy ovm bias is that the protection should be v;orth- 
whilO;, the more it protects the conceptual content^as we have 



been saying ^thc ideas embodied the listing of instructions, 
better. 

Now at what level of abstraction I am not prepared to say. 
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but I think that v/hat people are really trying to protect is 
their Ideas^ not the expression of those ideas at all. 

I vjould say that you would have to really make a 
copy of the program per se^ unless you intend to use it in 
some v/ay like selling it or primarily by executing a program^ 
by actually writing a program against some data. 

I. think IvDuldlike to reserve answers to specific 
questions as" questions from the Commission. 

JUDGE FULD: Are there no questions? 

MRo KERSEY: "What ansv/er do you suggest other than 
copyright protection that have been suggested^ could you give 
us 'some models of those? 

MR. KOLI*ER: I can give you an example of one in 
connection here briefly^ a tv/o-stage disclosure patent. 

Tr/ell^ I won't try to give any lessons or lectures 
on v;hat patents are all about ^but basically the exchange of 
disclosure of the invention for a very restricted monopoly 
is the quid P£0 quo invention of .the patent. 

Nov; the suggestion here is the two-stage -in 
order to get a patent on a computer program^ the application; ' 
would contain something of the relatively abstract levels the' 
kind of things an algorithm^ for exar^ipH-o. You get enough 



-too 



■1371^ 



documentation to prove that it is operational and usef^il. 
Of course J the justification of the full disclosure vrould n6t-| 
be published^ but -v/ould be contained in the files of the Pat^H; 
Office until the patent got its prototype^ and then it -would;! 
become public property^ and I think this might encourage 
people to obtain patent protection for their computer Goftwar| 
That iS;i they -would have the benefits of the patent monopoly!^ 
that the patent carries along xdlth it^ and they "would not at 
the time they get this monopoly have to give the v/hole thing ^|| 
away to the public* But eventually the public would gain from 
this Tfhen the patent expired • 

MR. HERSEY: I take it there are models that you 

mentioned. 

MR. KOLLER: That's righto One other has happened;^ 
and that has been copyrighted for patent protection^ v/hich 
means quite readily visualizable. 



JUI>CjE FULD: Are there any other queries or comments| 



Apparently not. 



Do you have anything more^ Mr. Nyborg? 
MR. imSORG: TTo^ I don«t. :;^|| 
I Just ^rant to make one other offer ^ Judgo Fuld^ and 
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I leave this to Mr. Bright o 

I think Mr* Bright comments v;ere through someTThafcf 
of a jniscommunication between us more prefatory than vc . 
and perhaps the Coininission Kore expectingo Si 

If the Commission feels that after the questions Cl 
have already been asked j they would like him to go over ^ ^ vm^^ 
specific responses we could do that^ or we can let the record| 
stand as it is novr, 

JUDGE PULD: I think the questions prohably covere<J| 

the field. 

m, IIYBORG: Fine. 

JUDGE FOLD: Thank you all again for coming here. 
You have been most helpfulo 

MH. SARBIN: The submissions were very enlightening||| 
MR. LEVINE; And we are happy to receive any addi--j-|| 
tional material that you may wish to submit to us. 
MR. KOLLER: Do v/e send it to you? 

MR. IJIVIIIE: To our staff at the CONTU office. . {^p 
JUDGE FULD: I thinic v/e v/ill take a break now - for'^ 
15 or 20 minutes o - .-/f^ 
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COmiSSIOIT DISCUSSION ' ; 

JUDGE FUT^D: Ladies and gentlemen^ the agenda calls 
for possible discussion by our meinborship on the testimony 
today. . V 

I" don't know v/hether the " questions that were posed i 
and the ansv;ers given by the Coirmiissioners served as our 
. discussion^ or %*iether there is something moi-e to be said# 

Does anyone here wish to contribute or address themr^j 
selves to questions ca the testimony that v/as given? 

MR. NIMMER: Well^ one thing that I thinK tl^at cxaine j; 
out — I am not a 100 per cent sure-- is that really ^'Jhat vre | 
are talking about is not the expression^ hut the sequence of 
steps o I am not saying the idea^ although that is the idea ■ o^l 
theory, it's the sequence of steps that we are talking about ->iii 
protectine. At least that is the testimony this a.f^<^i^rxoon. 
Tills morning that v/as not as clear. 
MR. SARBIN: Was it not really clear j hovrevei^^ that;| 
v*ien someone was talking sequence of stepsj they sonieStiiRcs 
meant c:<prcs5ionj anfi when they said expression they someDtim^? 
meant sequence of steps? '. '. ' ■2$ 

JU7X1-E PULD; I thljik one thing that came out is thei;? 
certainly s}*iould be protoction as to the ultimate idea that :is| 



l4o 



I'^" ^'^^^ijviEB'' tiiere is uiiav.lTriitj'- in that view^ 

QoP*^ — ^""^^ ^'"^ eoins "to hear some contrarj'- views 

I'^* We tg-j^^evG that EDUCOM represents a 

<5**'*°»'ent f " ~ '^^n. that OSA will havo a slightly 

^^t ^^qxv this afternoon there x^as 
sUggGs-^^^^ "^^'^^ that '"^Heir viev-r. They said they did not 
r^P^^s^^^ .[jJ^^-^^ <:ion£!'^^*"'^^"^^y. There was some difference oT- 

I'^* ^^^^E^J Chai"J^^^'3Jti_, I suggest that v/e would 

b<3 ^^^i^ecl a* ^^xt meeting, it wou3a be awfully 

6^^°^ "^<b ^'^^'^^ pr^^^'^^^tlbn of those alternate ideas that 

VCC* ^^vX^ei' ^^lici)^^ ^^"^Ut, others that have been researched 
and st^^^gcJ '-^'^^ ^-^^Qt ^'^J^s of going at it besides copyright ^ 

•j-tl-l^^;* Th.a.-(. .jQ^jids i-easojiable ajid good. 

V^'^'^ ^Von'^ °^^'^c;t to following that procecure? 

j.if''^^^l^.^j2Y: ^ ^'-'^Uid like to say that I Iieard several 
^j^rriTiien-^^ ^od.^^ ^^ilch ^^"^''-i'^ied a feeling that this should be; 
^icjo/it ^^''^""^^l^, coV'^^''^^^\:. lav:, and perhaps nothing is so 
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earnest .of that difference as the notion that programs could 
he put up as collateral for hanic' loans. ■ 

ShovT me a hank that will allow me to put as :;4 

collateral an idea for a novel I have, an outline 1 have, and| 
I vlll show you an author living well, 

• MR. LACY: I can show you a number of publishers. J 
JUDGE FULD: Then we will put off this discussion 
until tomorrow, until after EDUCOM. . 

Some questions have been asked as to the meeting.^ :;| 
Photocopying 

of the Subcoimittee on ^Guidelines. I had appointed a sub- 3 
committee, but I have given second thought to the problem, 
Some of the members have suggested that it might be desirable,: 
to have public members represented on t?ie subcommittee. It 
seems to me, hov/ever, since the matter is going to come to the 
entire Commission, that it vrould be desirable to turn the 
Coimnission into a committee as a whole and have a staff or .• " 
a director to fix, arrange dates for meetings, and then 



apprise all the m.embers of the Commission of the meeting that| 
tlicy will have with representatives of the library community;;j| 



and v/ith the publishers and authors . . M 

I really think in thinlcing the matter through thatg 



3 

it ivould be imch more satisfactory rnctliod ot handling it. 

Now anyone \fnc v^antc to come, including public mein-.| 
berD, -vrould be , and might take advantage of the 

opportunity. r -^M 

' ■'■■■•11 

Are the meetings always held in Washington? ' 



MR. LEVimS: Tliey have been, but there is no necessgi 
reason why they sliould' always be held in Washington, 

New York might be more convenient to more people. 

JUDGE FULD: The representa.tiveS5 too. 

MR LMI^: Well, certainly I think that toihe 
pviblichers and authors group Nevr York is probably an easier 
place. I am not sure. Soire groups are located here in 
Washington, and other groups are in Chicago and Minnesota 
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and Wisconsin. ■ 

JUDGE FULD:' Well, i?- It just aS convenient f or. . .i " 



instance for you to come to New York as Washington? 



MS. WILCOX; Oh, yes. 



JUDCa^ FQLD: So with your permission I v.'ould decia|e; 
that the Coisiiiiission act as a committee or x'^c v:hole -^o gct^^^;^^:>:5^^ 
togetlicr with the parties and attempt to formulate guidelirie| 
or sui'igcst form-alaticaof guidelines. , . 

J don't know whether the meeting of the Board liaP% 



Deen arrancedj has it? , t 

MR. Ll?\''lini;: No. Vfliat we have done so far is send v 

out a letter on April 21st/^Tjhich I sent copies to the v; .! 

Commission members, requesting submissions from the identifi^b 

groups. I 
JUIXJE PULD: You mean groups? 

MR. LEVIIIE: Authors and publishers and librarians! 
And I ha^-e gotten four responses^, three of v;hich requested 
additional "time in v?hich to submit their responses, 

MR. lACY: Who responded in substance? • . 

MR, LEViriE: In substance was Williams and Wilkins.::^: 

I suspect that most of the people that we sent this 
-to have besn thiilking about the problem. 

MR. ]jACY: I vjould suspect they have been thinking 
about D- lot, '\:M 
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MR. KEHSSY:Mr. Chairman;, excuse me, miglitn't therejl 
be a i:aiinl)cr of meetings held vjith the principals in the • ;;| 
photocopying issue just with the staff of CONTU as first ste||| 
to explore the possibility before the Conmiissioners all met:i|| 
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JUDGE FULD: at a meeting? 

MR. HERSEY: In' other words, it seems to me thatv ^ ll 
the most desirable thing would be to have the parties them«T,}||^ 
selves reach agreement v/ithout the 'intervention — 

JUDGE PULD.: I think that was suggested by a resblu^ 
tion in the past that we "v/ould be available to attempt, to^.l^^^^^; !^^^ 
Tring them together. - i^ail 

What do you think of thts your self ^ of yours€il| 

and the staff ? ' . v ^^Ij 

. ■ . - 



MR. LEVIICE: I certainly think there are times vtherii 
it would be more desirable just to meet \d.th the staff ^ and- 
other times it would be more desirable to suggest that theycl^Ji^il 
meet vxith the entire Commission^ or those available^ and I 
guess it is just a question of using my judgment vrfiich is : 
better ♦ • 'yy$. 

JUDGE FULD: I think you ought to apprise the ■ ■.^M. 
Commissioners of the best possible meetings* ^ 

MR. LE\'"IKE: Oh^ yes. . y ,'- 

MR. DIX: Mr. Chairman j I agree v/ith Mr. Eetse}r»y:m^ 
I thinlt what is needed now is something more -likej pardon; .^t^ 
expressionj shuttle diplomacy, than confrontation j and if ^^^^^^^ 
Levine and members of his staff could serve in this capacit^^^ 
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talk to one side and then talk to the otlicr side^ I thinlc this 
might proceed better in a smaller group than having the v/hole 
Co!r;rhission present on all of those occasions, 
JUDGE PUIJ): We vail see to thate 

MR. LIIaMi'TE: Yes, There has been a suggestion that 
in shuttle diplomacy one thing vas said to one side and anothei|| 
thing vras said to the other side^ and I don^t v/ant that kind 
of situation, ^ \ ' ' 

MR, DIX: I said that v/as an unfortunate expression. 



MR. LEVIK^ 
JUIKJE FULD 
MS, WILCOX 



I don*t v:ant to he put in that positioi*:^:! 
Ms, Wilcox^ did you v/ant to say somethii^g 
Pu.r suing v:hat Mr, Lacy said this iiiorning-| 
too 3 I v7onder if there is a need to araplify the request for 
information that v/as sent, out to the parties so that they don\t:| 
feel that this is a commitment that they are making. If they ;|| 
polarize their position^ it would be difficult for them to 
retract froiu. So there should be a little bit more generali2;ed|| 
I thiiilc it might be helpful^, at least, 

JULGE FUID: Yes^ I thinJc sO;, too, ,^ 
MRo PERLE: As a matter of fact, is there any v;ay | 
of retracting^ withdrawing the request for any v:riting at all^^ 
because I think any vaultings even phrased generally. 
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has the tendency to cause the posit-j.on to jell. 
MR. NB^fER: A good poa*jit. 
MR. PERLE: .1 think only oral, 

JUDGE FULD: In any event then to modify vjhat I 
have said, the entire Commission vrould be a conmiittee as a 
whole, but the first steps vrill be taken by our Director and 
his staff to see what. can be accomplished without involving 
the Gommlssioners . • :• 

MR. LEVIKE: Yes. This really, you havfe to recogriizt^l 
does get me, the suggestion tl^tt we eliminate the writing, 
really does get in the position that I am uneasy about being ; J 
placed in, and that is being told by the librarians, "Now this 
is our position, but I' don't want you to tell that to the 
publishers aiid authors," and the authors and publishers, "WelisI 
you know, this is our initial position. This is our negotiat^ 
position. I don't want you to tell that to the librarianso " j 
I am very lUTieasy about being placed in that positioi| 
MR. SARBIN: I wouldn't — --'M 
ME. LEVIME: I am not nearly as trlclty, ■ ■ - r'-^'^^ 

MR, SARBIN: I think I would withdraw the request a|| 
about the writinge I think It is olcay to say that it can be||| 
Cenerals I think that is fine • And I think that if one doejl 
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not get a vrriting, oae should proceed, • But I v;ould be concerj|i 
as Arthur is with the effect of shuttle diplomacy, and the. Ttrordl 
as they are heard by someone, I thjjik -we can do it. but let's' 
be av;are that he has cot a very tough role to perform here, 3%S 
MR. KERSEY: We might all as well meet at the saiiiyj| 
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time with each other and talk and not have it written dowhV SJS 

• I believe that it does put Art in aji awkward posit ipr| 
to go back and forth between parties in the long and bitter 
controversy such as this has been. 



JUDGE FULD: I think it vjould be better to have one if 
meeting v;hich Arthur would attend 

MR* LEVIKE: Let me just suggest^ there is no good: n| 
way to do this* There are a number of not good ways to do ' 
it* I will not say bad ways* 

JUDGE PULD; There are no good vjays* .Z^ 

MR. PERLE: It may even be that there is no way tp?|p 
do it ^ and I am serious* This thing has gone on so long; so^^ 
hard^ so tough^ that a lot of people have taken positions^^^^^ i^^ 
they are going to find it very difficult to retreat from; ;eye|Q^ 



in the ons session particularly^ because so many pcople^^^^ r^^ 



sent not themselves but a lot: of other people.to whom they^Sri^^ 
responcible* Therefore^ I th:lnk the more we can do to .amei^J^^^ 




to ease, to keep people from being fixed even if it does put 
you in an impossible spot, I think it is the only way that . ;|| 
we are able to make any progress. 



We are also faced "for the first time vn.th the^^^^^ 



reality of a copyright law v/hich vie never were faced v;ith 
before, and I don'thiow if that is going to have any soft eriing 
impact upon, the parties. ' - v'&iM 

MR. HERSBY: There is, hov/ever, a new situation 
wliich need has been changed, and this does open the 

possibility for discussion that might not have been possit?le|| 
before, 

JUDGE FULD: I think in any event when you meet with 
them, you ought to let the Commissioners know everything tha|| 

transpired. , \''-U'-'M. 

MR. LWBIE: Yeso ''^-'^-^^m 

JUDGE FULD: Yes. 

MS. WILCOX: I wonder whether if in keeping with the 
spirit of having the committee as a vjhole work^; whether 
wuld help Ai^t at all in his -necotiations to some^^'time^ ^^vSl^ 
is Going to bring everybody together/ ask some of t^^^ 



Comirdcsioners to meet with them. " " • -//..Jlj 

JUDGE FULD: Well^ this is iiiy idea> but I :thir^^^ 
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Mr. Hersey sugeested in the first instance of ho.vins the 
Director do it, and then after that^you decide, and I thii-Qt 
some of the CoiraniccionerR v:ould v/ant to attend and they should 
be asked to attend, 

MS. T-JILCOX: Not as 

MR. LACY; Perhaps when Arthur vjas sitting dovm with 
the liljrarians, that you and Bill might sit in on that, or if 
he was meeting with publishers that I might, and if he might 
meet with authors that Jc.in miglrb and obviously Bob. It vrould 
be sort of a dual capacity. , ■ 

MS; WILCOX: I guer.s it vrould perhaps be something 
different. Rather than getting one group, a little more 
polarij^atimis necessary, or as possible maybe the opposite 
way, or to get both groups together vrith one would somehow 
make it easier for Art and for the parties. I think \]ho.t we ' 
are dealing with is loss of face. Ths positions that h3.ve 
already hoen established in trying to come up with something : 
without mak-ing it embarrassing to the parties v.'ho have already- 

JUDG3 FULD: Taken positions? 

MS. l-rCLCOX: Sure. 

MR. LACY: Tlicre is one practical problem about the j 
witnesses statements tho.t I liad in mind when X was ta3.Xing ;5 
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about tlie possibilities of suggesting vro Just wanted general 
expressions of intent, 

Nov; these various organizations may have various . 
constitutional problems about submitting a formal statement of 
position at this stage. You knov; various conmittees or 
v^iatnot v;o\ild have to act, and this may make it very difficult 
to do anything in that formal a character before — I mean in 
the time \ie have got available. And once having done it, then 
they vjould have . to go back to that same constitutional process 
and take a different standing. And I have been hoping for • 
something a good deal more inform.al at this stage of v/hat it 
i s vre need to be the consequences of the guidelines vjithout 
at this time trying to be too detailed about that, the content ;| 

MR. HERSEY: Well, one reason three of 1iie parties 
have asked for a postponement is so that they mil be able 
to prepare their positions a little more carefully, and they 
are golnc to have a lom\^cv time to do that. 

We arc acting mider some urgency because vre have 
tmtil September to ti^ "to get sometliing substantial done. 

MR. 7J\CY: ^i?ell, the publishers group will some- 
time probably short of constitutional procedure, they wanted 
to do it by the book. A copyright committee would have to 
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apt)rove the stateinent^ and then go before the Board of ::^| 
Directors^ emd this in itself takes six weeks^ and then it 
raieht take tvro or three more months^ vrtiereas^ eventually \ie . 
V7ill say^ "This is what v?e are after* These are the . essentials- 
vje need andy^ovght to be achieved^" and I think they night do 
that in v/riting^ or dp that, in a discussion in a memorandum 
if Art vrants to avoid the misquotation problem^ and then the 
discussion might then be drav/n up and initialled by everybody* 

NIMI^IER: Vrell^ Mr. Chairman^ I wonder if that 
kind of written statement isn't likely to become just a 
generalization as to be not very meaningful.^ and in line with 
Mro Lacy's pointy I would hope that 'Arthur would be authorized i;J 
to have a further communication^ not saying vre don^t v/ant anyv-: 
iiiing invL-iting. If peoplq c3o want to submit something in 
v;ritins, fine. That is not, reappraising itj we feel that 
should be entirely optional iv'ith the parties, v/hether they 
i7ant to submit something in writing or not, and then go 

MR. LEVim: As I perceive CONTU's role, if anyone, 
says J "If v.'s get a copy, we don't want to submit anything in 
writing," there is very little that ve are going to say thaxi 
"You m^y submit guidelines." 
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MR. NIl-niER: *You might do well to enrphacize that it . 
is not a necessary prcreqi^-islte from our point of vicvi vjhcther 
or not v/e have any^ and vjhat v;e are going to do ahout it. if 
they don't do it in vjriting. 

MR. lAGY: Well, I don't think we are quite in the 
position to require efforts of. Fred Buchard or Barbara to he • 
officers in the sense of just inviting people. This is an 
official body, and if has powers not only in this forma] arran^| 
mcnt', but it . has the legal responsibility to come up with . 
recoiranendations, and I think V7e should not be passive if _ 
somebody chose not to participate. We have povjers to go 
further. 

MR. NII-2-lER: I agree with that and I think that 
should be implicit, although probably not e:xplicit in the 
\ihole negotiat-j.onj that is, that vre may decide to go our own 
independent lineo \le have our ovm objectives and our own 
integrity and so on, but all I am saying is let's not stand 
on the written thing as some kind of necessary prcliminai-y. 
OUIXi-E I'-mJD: I spoke vath Mr. 



and it wasn't ; 

! his idea that vjc would formulate the idea; we vrould assist. = 
Arc you suggesting tlaat we would ultimately be abD.ef 
to fon^UJlate the guidclins? 
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}m. I/vCY; Vlell, wg have a rocponsibility to report -v 
■ultimately on v^iat v?e thinlc ou^jht to be done heree 

MR. PERLK: ..And it Kiay, very well be that the guicie- 
Ijjies that are T/orked out are not what this Cornraission would- 
ultimately come up v/ith as its legislative recoimiiendation, 
adjudicative f junctions. .They may and' hopefully will be para- 
llelo As Dan says so well, wo are not an impotent body, nor 
are vre merely^ the vrord has been used before I thinlc inappro- 
priately, good offices. ¥e are not good offices. V7e are 
performing statutory f mictions. . 

m. KERSEY: I think ws should take what you call a ' 
lov7 profile on that for awhile. 

m.- PERLK: I know, but we shouldn't forget it, 
MR. lACY: For want of a better v-ay of producing an 
agreement is to go back and forth, you lcnov.',and the we may 
come up with something. You Icnov;, for example, very often 
I doubt if any of the parties involved v.'ould have voluntarily 
entered into an agreement in the present language that came 
out of the corjiiittee. 



I also suspect majy of thorn are going to fight it, 
and they probably are not too ujiliappy with it, and yet thoy 
would not have voluntarily offered it. 
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So some leadership can be exercised there, I think. . 

One of the i:ays of getting agreements is not just 
to invite people to come. You have to do a little more than 
that. ^J'hat \je vjiil offer you is this^ and after discussion 
at , some length and the people feel they don't really vjant to 
fight it^ and then they probably secretly are going to be not 
too ujiliappy with it^ and yet they can volunteer. 

OTJDGE FULD: I think \ie have the preliminaries oh 
vjhat vje are to do, 

MR. LEVINE: If I may just raise , I received a lettelc| 
from Alexander Hoffman^ v?ho is the Chairraan of the Copyright 
Committee of the .American Association of Publishers;, Bell 
aiid Linden vrere tw major publishers. In addition to asking 
for an e^rbension until May 23d ^ they also said^ ^'VJe v*ould 
also like to urge- that you clarify your request for guidel^.jnes 
askiLng all of the Interested parties to prepare suggested 
guidelines for Section 108^g^(2) only. This is the subject to 
vrhich the parties have devoted most of their attention*" 

VJlien COITTU passed the resolution at the last meetini^ 
it vras iDrior to the House ma^lkup of the nov7 language of 108 (^)(;2|; 
and it v/as broadened to be not for only i08(g)^^ butqtAJeliner fo^ 
photccox,vi.ng v.'iiich v?as not at that tiro clear as to hovi 108 wougtfjS 
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read. And the quef^tlon ±i^^ since 108 (g)(2) is^ in fact^ In the 
arcs, of controversy^ v;hethor vre shoi;JLcl proceed according to 
the suc5f,eGtlcn In 108 fgXS) rather thoji as someone succested 
to meet guidelines as to the size of the sign that has to 
be placed next to a coin-operated iDhotocopying machine. 

ysn, LACY: I think ve have a somevjhat different 
situation^ and I v/ould suggest broadenrlng the last line on 
photocopying. At that time the subcommittee had not yet 
addressed itself or at least de3.ayed in addressing itself to 
107^ 108 and 109^ and \ie v/ere volunteering^ and indeed out, 
of good offices hov; to dea]. v;ith the vjhole complex of issues • 
Tlie subcommittee itself siibsequently made certain changes in 
107 and 108^ and in effect said^ "That is all vre are going to 
do statutorily^" and that part of our total offer to do vrhat-- 
ever v;e could about library photocopying in gonera^l v/as^ in 
effect^ accepted by the subcommittee in regard to developing 
guidelines for lOS (g)(2). So it seem.s to m^e that the CoiPJiiittee 
is sort of mired in its report. 

MR. DIX: Mr. Chairman^ am I right in thinl-cing that 
tlie produce in all this might be docviments something like the 
ar.recmont among the authors ^/uiie publishers and the educational 
comj^iixnity itself v:hich I guess re all are avrare of. I have no 
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heard any discussion about that here* Has that been -- 
MR. LEViriE: Tliat was the suggestion. 
MR. DIX: Yes, Okay. 

JimGE PULI): Are there any further conmients or 
further discussion? 

(No resx)onse) . ' " • 

JUDCJE FULD: I t2ink that completes the agenda for 

today* 

Do you have anything else to add in that respect? 

MR, U5VI11S: I can announce since v;e have got a ^ 
couple of rainutes that the full House Judiciary Coinmittee on 
Tuesday approved the extension for the authorization for 
fui-ther appropriations for COOTU;, and the Senate Judiciary 
Coinmittee yesterday, on VJednesday, approved the autlx) rizatior 
So ibnovr goes to the House and Senate floors and preswnably ; ; 
vjith no difficulty will be passed unaT^iiTiously in both houses.; 

JUDGE FUIiD: If there txill be no more questionSj 
discussion, or coiiraents, we mil adooum until tomorrow at ;:: 
9:30. 

(IJliereupon, the proceedings in the abover-entitledgf 
matter adjoui-ned at approxiinately four o'clock, p. ra., to^^; g 
bo recumcd at 9:30 o'clock, a. in., Friday, May T^h, 1976) . 
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